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Columbia Broadcasting System 


v. 69 Civil 5740 


American Society of Composers, 
Authors and Publishers, et al. 


May 16, 1973 
10:00 a.m. 


(Trial resumed.) 


MR. COLLINS: If it please your Honor, I would 
like to offer into evidence at this time portions of the 
following depositions and I would propose to read off 
the names of depositions and their exhibit numbers. 

THE COURT: Have Mr. Topkis and Miss Kearse »een 
informed of these? 

MR. COLLINS: Yes, they have been notified and 
also given a list of the page and line designations from 
those depositions. 

I would propose to read ét the record the 
nemes and exhibit numbers and then * the Court Reporter 


a list of the page and line designations of each of the 
Gepositions. 
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MR. TOPKIS: Yes, your Honor, we have not as 
yet been able to complete our consideration of these, and 
I wonder, since we are talking only about a mechanical act, 
whether it would not be possible to defer it until we are 
ableto give our current designations, which we could do -- 

THE COURT: It is perfectly all right with me. 

Is there any reason why-- I don't want you to 
wait indefinitely but-- 

MR. TOPKIS: No, no, we could do it first thing 
next week, get it done over the week-end. Then it would 
all be in the record at the same point. 

THE COURT: is there any problem for you as 
far as that is concerned? 

MR. HRUSKA: I don't think there {© a problem, 
your Honor. I think that Professor l ¿gher to some extent 
may be relying on the deposítions but I do not think that 
they actually have to be in evidence for our expert to 
re)y on them. 

THE COURT: ‘fo the extent that he relies on them 


we can put them into evidence at the timc necessary. I am 


sure Mr. Topkis is not going to make a technicality of that. 


MR. TOPKIS: Of course not. 


MR. HRUSKA: Fine. Then we are prepared, your 


Honor, to call Dr. Fisher to the stand. 
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THE COURT: Very well. 
Si PRANKLIN M. FISHER, called as 
4 | a witness by the plaintiff, having been first duly 


sworn, testifíed as follows: 


ô | DIRECT EXAMINATION 
?| BY MR. HRUSKA: 
| 
t Q What is your present position, sir? 
' A I am Professor of Economics at the Massachusetts 
Institute of Technology. 
Q Prom what university did you graduate? 
r I A I graduated from Harvard. 
à | Q What degrees did you receive? 
* A I received the AB summa cum laude in 1956, the 
' MA in 1957, and Ph.D. in 1960 all in Economics. 
» | Q Did you write a thesis as an undergraduate? 
17 | ds 
| A Yes, I did. 
16 | Q What was the subject of that undergraduate thesis? 
L | A It was a study of the wayin which society looks 
* at the distribution of personal income. 
a | MR. TOPKIS: I'm sorry, I dídn't hear those last 
iz) n words. 
i A The distribution of personal income. 
24 | Q Was that thesis subsequently published? 
25 | 


| A It was published as an article in the Quarterly 
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| Jox mal of Economics in the year I graduated. 

5 | Q I take it, Professor Pisher, that you ete a 
^| thesis for your Ph.D.? 

i A Yes, I did. 

Q What was the subject of that thesis? 


7 | A That was a set of connected essays in the branch 


T of economics that is known as econometrics. 


? ! Q Could you tell us what econometrics is? 

| A Econometrics is the science of using quantitative 

" ! empirical data to test hypotheses from economic theory and 

mke predictions about economic behavior. 

a 0 What were the general subjects of the connected 

essays that you referred to as being part of your Ph.D. 

thesis? | 
A Well, some of them were methodological and some | 

| of them were empirical studies. | 

24 There was a study of the demand for aluninun 

i 
" | ingot in the United States, the demand for railroad | 
i 


passenger transportation in the Northeast Corridor, and 


«pg of the functioning of the British Wheat Market in the 


19th Century. 


THE COURT: The British what? 
Wheat market. 


Was your Ph.D. thesis published? 
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A Yes, it was published as a book. 


Q Could you tell us the title of it or the pub- 
lisher of it? 


A I can. Its title was "A Priori Information ard 


Time Series Analysis, Studies in Economic Theory and Measure- 


ment" and it was published by North Holland Publishing Com- 


pany in 1962. 


( While you vere at Harvard were you awarded any 
prizes or did you receive any oth: ‘istinctions? 
A Yes, aside from the-- receiving the degree with 


highest honors, I was a arde, while I was in Harvard 
col Ilge, a Detur Prize, a John Harvard Fellowship, a 
Harvard College Fellowship. 

THE COURT: It isn't really necessary from my 
point of view to make Dr. Fisher go through thie. I 
graduated from Harvard College somewnat earlier than Dr. 
Pisher and somewhat lower on the scale and I know what it 
means to graduate summa cum laude. 

I am interested in his professional accomplish- 
ments but prizes from Harvard -- 

Q Let me just ask this then: Were you elected 

as a Junior Fellow of the Society of Fellows? 


A Yes, I was. 


Q Could you tell us what the Society of Fellows is? 
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A The Society of Fellows each year elects eight 
people -enertity of the age of graduate students from all 
five fle from nominees from institutions around the 
country anil occasionally from abroad. These Junior Fellows 
have three years in reasonably comfortable circumstances. 
They don't have to do anything but do research. 

Q Who were some other economists who have been 
elected Junior Fellovs of the Society of Fellows? 

A Well, there have been quite a few. They would 
include Carl Kaysen, now the Director of the Institute for 
Advanced Study; Jou. Meyer, who is the President of the 
DNational Bureau of Economic Research and, of course, the-- 
I guess the best known economist who was a Junior Fellow 
was the first one, that is Paul Samuelson whose colleague 
now I am at MIT. 

Q While you were at Harvard did you teach there? 

A I did. 

I taught ín an undergraduate course ín industrial 


organization. I lectured in a graduate course in-- also 


in industrial organiztion. In that course I gave lectures 


on the petroleum industry, and I taught a course in mathe- 
matics for economists. 
Q Could you explain the subject of industrial 


organization? 
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A Industrial organization is the study of how | 
markets operate and how competition monopoly and oligopoly 


works. 


11 a a 
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Q Have you done any other teaching in that 


subject? 


A Well, I participated for many years in a Seminar 


held jointly between t he Harvard Law School and the Har- 
vard Department of Economics in industrial organization 
and antitrust policy. 

I was first a student,then I was a senior 
visitor,and then I was one of the faculty in the course 
when it was given jointly with the MIY Department 

Q Is that what is known as an inter-disciplinary 
course on economics? 

A Well, I am s I thought so and I presume the 
lawyers did. 

Q Could you tell us who the other professors in 


that course were? 


A Well, the faculty varied from time to tine. The 


complement of professors who were there the most were 
among -- for the economists Carl Kaysen and Edward Mason, 
and for the lawyers Kingman Bre wster and Donald Turner. 

Q When did you leave Harvard? 

A In the summer of 1959 

Q What did you do after leaving Harvard? 

A I went to the University of Chicago where I 


* 
became an assistant professor of economics. 
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Q Did you teach anything else at Harvard other ^ 


economi 287 Let me ask you first, what particular field 


A Oh, at Chicago I taught graduate courses in 


price theory and mathematics for economists. 


of economics did vou teach at Chicago? | 
| 
| 


Q What is price theory? | 

A Well, in a way price theory is the theoretical 
side of what I described earlier as industrial organisation 
although it is rather broader than that. It is the theor- | 
etical study of how competition operates, how markets 
operate, how firms, households, and other decision-makers 
react to prices. 

Q How long were you at the University of Chicago? 

A For a year. 

Q What did you do after that? 

A After that I went to MIT where I became 
assis tant professor of economics, 

Q In what year was that? 


A That was 1960 


9 Have you held any other positions on the facult 


^ I became associate professor of economics in 196 


and full professor of economics in 1965 


Q What courses have you taught while at MIT? 
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[ 
A Other than the seminar in joint with the | 


! 
| 
Harvard Law School, which I mentioned, I have taught — 
pally courses in price theory, econometrics and mathematic 
for economists. 

Q Have you ever taught at any other institutions? | 

A Well, I have had leaves from MIT a couple of 
times and I have taught at the London School of Economics, 


at Oxford University, and I am currently teaching at the 


| 
| 
| 
| 
| 
| 
Hebrew University of Jerusalem and the University of | 


TelAviv. 

Q What did you teach at the London School? 

A Price theory. 

Q And at Oxford University. | 
| 

A I taught econometrics. | 

Q And now at th Hebrew University? 

A Both those things. 

Q Have you ever lectured at any other institution? 

A I have lectured or given seminars at roughtly 


20 institutions, universities, in this country and about | 
two dozen abroad. 

Q Have you had any books or articles published 
other than the ones you have already mentioned? 


A Yes, I have published a total of I thínk it is 


Six books and upwards of 70 or 80 articles. 
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MR. HRUSKA: I would like, your Honor, to 
mark ag an exhibit what we have prevíously included in 
Exhibit A for a statement concerning cxpert witnesses whic 
was put in at an earlier part of the case; and we have a 
number PX880, and I would like to show that to Professor 


Fishor. 


Q Could you look over that and tell me whether 


| 
| 


that is a complete list of your publications. 


A Can I tell you first that my name is spelled 
wrong? 

Q Yes. Is it? 

A Yes. 

Q All right 


THE COURT: Y ou really want him to look over 
4t and see if it is complete in a literal sense? 

THE WITNESS: It is somewhat out of date, 
your Honor. 

MR. HRUSKA: I just learned, your Honor, 
that there were things that Professor Fisher has published 
since that list was compiled, and rather than take the 
Court's time with it now, I thought we would just put in 
a supplementary list tomorrow. 

THE COURT: Fine. 

MR. HRUSKA: Meantime I would offer this in 
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evidence. 

THE COURT: By the time I decide this case he 
will have written seven more books. 

MR, HRUSKA: No doubt. 

MISS KEARSE: Your Honor, I would like to 
ask Mr. Hruska if he could give us the list of additional 
publications as soon as possible, because we don't know 


how long Professor Fisher is goíng to be on the witness 


written, as well as the ones we have been given so far. 


| 
stand and we would like to know everything that he has 


THE COURT: All right. I am sure there is no 


problem. 


| 

| 
MR. HRUSKA: As soon as we receive it we will | 
send it over. 

Q Let me ask you this: Have these publications, 
Mr. Fisher, fallen into some general categories? 

A Yes. 

Q Could you describe those categories? 

A Yes. On the whole, they fall into three 
categories. There are methodological studies of econometrics, 
there are artic les in price theory,and there are empirical 
studies of various aspects of different markets. That 
would include some studies of parts of, let's see, I think 


| 
| 
| 


I mentioned the aluminum industry, railroads, the 
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electricity, community antenna television and local 
television broadcasting, the copper industry, the auto- 
mobile industry, petroleum industry; I believe that's all. 

Q Have you done any consulting work? 

A Yes, I have done both Government and private 
consulting work. In terms of Government consulting work 
I have been a consultant to the Federal Power Commission 
where I consulted on the building of a quantitative model 


to help assess the effect of regulation on supply and 


demand for natural gas; 1 have been a member of a — 


set up by the board of governors of the Federal Reserve 
System to do research into aspects of price indices. 

I have been a consultant to the Institute of 
Naval Studies which is a private non-profit outfit which 
does research for the Navy. In connection with my work 
in the copper industry I was a consultant of some sort to 
the United Nations. 

In private consulting, I have been a consultant 
to the United Transportation Union, the National Association 
of Broadcasters, IBM; there may be some more, but I can't 


think of them at the moment. 
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Q What other professional activities have y~ 
been involved in in the field of economics? 

A I am a member of the Brooki:.,s Institution 
Steering Committee on their program in studies in the 
regulation of ec. mic activity. 

I am a senior research associate of the 
National Bureau for Economic Researcl. 

I have been the associate editor of the Journal | 
of the AmericanStatistical Association, and the chief | 
American editor of the Review of Economic Studies. | 

Since 1968, I have been the editor of Econometriica 
which is the professional journal put out by the Econometric 


Society. 


i 
|| 
l 
i 
| 


Q You mentioned the Journal of the American 
Statistical Association? 

A Yes | 

Q Have you receíved any awards for your professional 

| 

activities? 

A Well, it seems I am modest, but it is a pleasure 
to say yes. 

Q Could you tell us what those are? 


A I have been elected a Fellow of the Econometric 


Society. I am currently serving a term as a council 


member of the Econometric Society. 
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I was elected a Fellow of the American Academy 
of Arts and Sciences. 

In 1968, I was named the Irving Fisher lecturer 
of the Econometric Society for its European meetings. 

THE COURT: Are we supposed to put "no relative" 
in parenthesis? 

THE WITNESS: Yes, your Honor, you are — | 
to put "not relative" in parenthesis 


Q How is that 3apelled? 


A R-e-l-a-t-i-v-o ==- same as me, F-i-s-h-e-r. 


And let's see, i received a prize from the 


| 
| 
| 


Operations Research Society of America for the best article 
published in their journal in 1967 on a military subject. 

Q Have you received any fellowships in research? 

A I was a National Science Foundation post-doctora 
fellow and I held a Ford Foundation faculty research fello 
ship. My research has largely been supported by grants 
mostly from either the Ford Foundation or the National 
Science Foundation. 

Q Could you outline some of the more important 


goals that our economie system is expected to achieve? 


MR. TOPKIS: Is that a proper question, your 


THE COURT: Well, I suppose that we are closing 
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in from the outside to the center. I don't know what | 
it is going to add up to, but it is not going to prejudice 


| 
me to hear that. | 
MR. TOPKIS: No. | 


i 
THE COURT: I assume that the generalities vii... 


be relatively few and we will get to specifics in | 
this case shortly. 

MR. HRUSKA: That's right, your Honor. They 
will. Yes. 

A Well, among the goals which our economic — 
is expected to achieve is that of allocation of resources. | 
That is the production and distribution -- efficient 
allocation of resources, I should have said. That is the | 
Į reduction and distribution of goods and services without | 
waste but, more than that, it is the production of the | 
types of goods and services that consumers want. | 

That is closely allied to the goal of consumer 
sovereigaty -- the notion that consumers,as it were, 


voting with their dollars, ought to be able to influence 


what they get to the extent that it is feasible. 


| 
| 
| 
| 
| 


Then there are goals associated with growth, 


the provision of more goods and services, higher standards 


of living overtime. | 
| 
| 


XA!TMERN DISTRICT OORT SEPORTERS 


~ Al - 


Fisher-direct 1649 
Associated with that is the goal of —— | 
ness, the production of new goods and services, finding ! 
Of new ways to serve customer needs. | 
Then there are goals associated with fairness " 
the view that individuals or firms who succes* ly serve 
the customer ought to be rewarded; less efficient service 


to the customer ought not to be so rewarded. 


| 
| 
| 
| 
Pinally, there are goals of openness of d 


ity -- the notion that customers ought to be able to choose 


if they are willing to pay the dífferent prices, from a | 
range of alternatives and that range ought to be as road | 
and low-príced as possible,and that employment — 
ought to be opened. | 

Q What are the basic means of achieving those -— 
in our economic system? 

A Well, at least some of thoee goals and to some 
extent all of the goals are achieved im the United States 
‘wv reliance on a system of price competition. 

Q How does price competition work to achieve 
those goals? 

A Well, under price campetition, firms who offer 
certain types of goods or services at a higher price than 


necessary find that other firms come in, offer them at 


a lower price, offer similar goods at a lower price, bid 
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the business away from the original firms 

Similarly, firms who offer at a given price 
not the best quality goods, in the sense of best suited 
for serving customer needs, find other firms come in, offer 
goods better suited to serve customer needs at the same 
price, bid away their business 

If customers want something more, a certain 
type of goods or services, they will be willing to pay fo! 
it, the price will rise, that will create profit oppor- 
tunities in the production of that kind of goods or servici 

Firms seeking those profits will be drawn into 
the production of the goodsor service which customers 
want. 

Similarly, when there is price competition, 


the kinds of goods and se: vices which customers want less 


will have their prices bid down. That is where the price 


competition comes in. That will create lower profit 
opportunities or losses in the production of goods custo- 
mers want less 

Firms wiil be driven out of that kind of pro- 
duction. 

The net result is a transfer of resources 
from the production of the kind of things that customers 


want less to the kind of things that customers want more 


Fisher-direct 1651 
Q What happens in a market when price compe tition 
does not occur? 
A In a market in which price competition does 
not occur, a firm or a group of firms have been able to 


insulate themselves from the discipline of the market 


| 


place. In this case, if they are not producing the things 
which customers want at a given price or offering the Lowest 
price for the things they are producing, they can avoid 
doing so because it won't happen that other firms come 
along and offer better things at the same price or thesame 
things at a lower price, and bid their business away. 
That is what price competition does -- prevent the of ter- 
ing of lower prices for the same thing. 
Q Have you read and studied any materials in 
connection with your preparation for testifying today? 
A Yes, I have. I have read the stipulations. 
I have read most of the depos‘tions in this action and I 
have read the entire transcript. 
THE COURT: Of the trial to date? 
THE WITNESS: Of t he tríal to date, with the 
exception of yesterday afternoon. 
Q As a result of that reading, have you gained 
some understanding of the way in which ASCAP and BMI licens¢ 
music performance ríghts to television networks? 


A Yes, I have. 


| 
| 
| 
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2j Q In your opinion, is that system of licensing i 


music performance rights a competitive one? 


l A No, it is not. 


Q Can you tell us why? 
. A Well, under the present arrangements, the per- 
formin^ rights societies issue a blanket license in which 
the amount of money which the networks pay for performing 
rights is not affected by the amount of use which the net- 
works make of the music. 


Given this situation, mn tworks nave no incentive 


to go out and directly license, directly deal with individ- 
ual copyright owners and it would be very foolish for them 
to do so, because they already own the rights they need; 
they have already paid for that in torms of the blanket 
licenso. 
To go out and deal with individual copyright 
owners would mean paying twice for the same thiy. 
j In this situation, direct licensing in effect 
l cannot take place and it does not take place and the result 
i of that is that there is no price competition because there 
are essentially no quoted prices except the prices for the | 
blanket licenses. 


Indeed, even if an individual copyright owner 


wanted to compete on the basis of price, he could not 
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possibly do so because no matter what he charges, if the 
network goes and deals with him for his music while retain- 
ing the blanket license, the network is paying twice for 
the same thing. 
No sensible network is going to do that. 
Q In economic terms, how would you characterize 


this system? 


A I describe it as a system in which competition has 


been prevented essentially by the actions of a cartel. 

Q Professor Fisher, what does the term "market 
functioning" mean to an economist? 

A A market function is when buyors aad sellers 
have an opportunity to find ezch other, come together and 
consider each other's offerings. 

Q Now, you have testified that the present system 
in your opinion is not a competitive one. 

Are the restraints on competition in your opinion 
4e minimum extent necessary for the market to function 
in the licensing of performance rigits to television net- 

works? 

A No. 

Q What is the basis of that opinion? 

A Well, consider what it takes for the market for 


perfórmance rights to function. The first thing that has 


| 


| 
| 
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to happen is that the people who want to use the music 
and the people who own the rights to the music have got tc 
get together and agree about the terms of the license. 

Once that is done under some forms of agreement, 
the use of the music nay be monitored, if that seems de- 
sirabie to the seller and the results of that monitoring 
reported, bills have to go out, money has to be paid and 
things like that. 

Now, the thing about that i3 that none of those 
functions invove the issvance of a blanket license. They 
are all independent of the form in whici the license is 
issued. As a matter of fact, none of those functions re- 
quire that there be a central licensing agency. It does 
not have to be the case that the monitoring function, for 
example, is done by a central agency who also issues the 
terms of the licenses. 

That may be convenient but it is certainly not 
necessary. 

Billing caa be done by individuals but in any 
case, whether it is done by centralized agency or not, none 
of this functioninc involves the form of a blanket license. 

I think it is easiest to see that tre market 
would function in the absence of a blanket license by 


considering one of the reliefs which CBS has proposed in 
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this case; namely, to suppose that ASCAP and BMI were en- 
joined as of some future date from licensing television 
networks altogether for performance rights. 

That would be a system with essentially blanket 


licenses forbidden. 


IONES 


What would happen? Well, program packagers 


would not lose their need for music; copyright owners 


would certainly find it in their interest to issue licenses 


for performance rights with buyers who want to buy and 
sellers who want to sell. 

One would expect that, given some lead time, 
the machinery would develop which would enable this to 
take place. That machinery can be of more than one form. 

One possibility is that copyright owners would 
send in the names and addresses either themselves or the 
people authorized to make a deal for them,to be put into 
network computer systems. 

Another possibility is that houses such as the 
Harry Pox Agency would perform the service of putting to- 
gether buyers and sellers - 

THE COURT: May I ask in the possibility such 
as you are discussing, we all know, of course, they have 
been discussed in the transcript already, whether the 


idea has been your idea which in the course of your 
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| 
consultations with CBS you have suggested to them or whether 


you are commenting on an idea that you know that they have 
raised. 
THE WITNESS: You mean did I suggest the form of 


relief? 


THE COURT: Not the form of relief but you men- 
tioned various ways in which the market might function if 
the relief in the injunction were qranted and I wordered 
whether those ways had been concived by you or by cthers 
than you? 

THE WITNESS: Well, certainly at least in part by 
me. I have of course discussed them with the people at 
CBS. 

THE COURT: You were talking about the possi- 
bility of using the Harry Fox Agency. 

I'm sorry to interrupt your train of thought. 

A Yes, or indeed similar agencies, and individual 
copyright owners might for example find it convenient to 
have agents who would act for màny of then at once. 

But I think it is essentially inconceivable 
that there is any large obstacle to having those arrange- 
ments go on in a situation in which ASCAP and BMI are out 
of the picture as regards blanket licenses and I think 


that is, the best view, the best reason for supposing that 
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the present restraints on competi-ion ar? not necestary. 

Q Whet do you think would happen to the monitoring 
function in a market in which ASCAP and 3MI were out of the 
picture as you say? 

MR. TOPXIS: I'm sorry. I dida't hear some of 
those words. 

Could I have the question? 

(Question read.) 

A Well, 1f sellers, that is, copyright owners, 
wanted to have the monitoring function performed as they 
well might, then it seems to me that monitoring services 
would find it profitable to do so. 

There isn't any great barrier to entry to the 


provision of those services. I couldn't, of course, spec- 


ulate on whether ASCAP or BMI would then choose to under- 


take the service but if they did not and enough copyright 
owners wanted to do it, someone would find it profitable 
to enter the market and perform that service. 

Q Professor Fisher, I would like to hand you a 
memorandum which has been submitted in this case, called 
The Elements of A per Use License. 

Have: you seen that before? 

Yes. 

THE COURT: Is thís the one that was delivered 
SUUTHERN DISTRICT COURT REPORTERS 
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A few days ago by CBS? 


MR. HRUSKA: Yes, your Honor. Right. 

Do you have an understanding cf those elements? 

Yes, I do. 

THE COURT: I think it would 5e a good idea 
for us to mark that for identification. 

MR. HRUSKA: Fine. 

(Plaintiff's Exhibit 881 marked for identi- 


fication.) 
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Q Are you familiar, sir, with what we mean in this 
case by the per use system? 

A Yes, I am. 

Q In your opinion, how would the market for the 
licensing of music performance rights to television networks 
function in the per use system? 

A Well, I think the basic distinction between the 
way in which the market would function if the perfo-ming 
rights societies were enjoined from issuing blanket licenses 
to television networks, and the way in which it would func- 
tion in the per use system has in part to do with the 
transition to a competitive market and in part to do with 
the creation of machinery which assists the functior.ing 
of that market. 

The thing about the per us» license system is the 
per use system creates its own machinery. Let me expand 
on it. 

When the system goes into opeation, the parties, 
as I udnerstand it, will have to negotiate a fee schedule 
or else a fee schedule will be set by the Court. There 
has been some di$cussion in the transcript of whether that 
fee schedule, for instance, would involve different fees 


for different songs, or the same fee for different songs 
in the same use, different fees for different uses. 
JUTHENN DISTRICT COURT REPORTERS 
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41.660 


In my view it does not matter; and the ra»ascn 


that it does not matter is that within broad limits, the 
fees set in the per use system don't matter very much. The 
system is self-correcting. 

If fees sre set too high, packagers will have an 
incentive to find copyright owners and bargain with them 
for the use of their music below the per use rate, and the 
copyright owners will have the oppertunity to get their-- 


give further incentives to packagers to get their music 


used by offering lcwer prices. 

Cn the other hand, if the fee is set too low, 
copyright cwners who have the rights to songs with particu- 
larly valuable characteristics, special characteristics, 
they have reason to believe they can get more than the per 
use rate for it, will have every incentive to withdraw from 
the system, and in withdrawing, because tlereby for the 
purpose of negotiating a higher rate, they will leave 
their name and phone number or the name and phone number 
of their agent in the systen. 

£o that what will happen, if the fee is set 
too low is that there will be withdrawals and negotiations 
outside the system rather than under it. 

The fee vould have to be set high enough, as I 


understand it, to give a fair return to the owners of music 
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already in the can, and the owner — and to give a fair 
return for the no-notice use of music but apart fron. that, 
it does not seem to me really to matter very much. 

As soon as the system goes into being and as soon 
as the opportunity for withdrawal is given, or at least 
as soon as people understand what is happening, a ccmpeti- 
tive price market has come into being; in accordance with 
this. 

Apart from that I don't think there is any dif- 
ference as to what will be the even‘:ual functioning of the 
market between the two cases. 

What I have just said also points up what I 
think would happen to prices under either system. Songs 
which are relatively interchangeable with other songs will 
go for low prices. Their owners will have an incentive 
to get them played and the only way they will be allowed 
to do that, if they are allowed to, is to offer them for 
a lower price, and that is the way competition is supposed 
to operate. 

Songs which have relatively unequal characteris- 
tics will not go for low prices, they will go for relatively 
high prices. 

When a packager calls up an agent or a copyright 
owner and says, "I want to use some particular song" the 
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copyright owner has some indication that: the packagers, 

as they have testified, often have something in rind to be 
built around the song, something that is already uncerway, 
set designs, a guest star, and a particular limited amount 
of time, and that the packager's opportunities are rela- 
tively limited. 

In that situation the owner of a copyright for 
the particular song has a good deal of bargaining power and 
if he is reasonably wise he will exercise it. 

Something like this goes on now in the movie 
peroformaunce rights market as Miss Mingle testified where 
it matters to the publishers of the song what use is going 
to be mace of it; will there be a sync vocalist, - there 
is more of that in the depositions. 

I believe Mr. Brettier testified at his deposi- 
tion that he would want to know, you know, was the song 
particularly appropriate for use. Was it a song that -- 
if it was a movie about the invasion of Normandy, was it a 
song that was used at that particular time, and if it was, 
then he would feel he was able to command a higher price, 
and I think be is quite right about that. 

THE COURT: Would you agree with me that the 
factors that have been mentioned - I haven't heard the 
witnesses who have deposed, except to the extent they have 
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testified here-- :he factors that have been menticned as 
relating to the valuation of performance rights, the Fox 
Agency situation which is the only one that exists, are 
identical with what they would be in other man-to-man 
bargaining situations, that is, the nature of the need of 
the buyer, the public acceptance of the article that is 
being put on display? 

I found ;5thing exceptional in the dynamics of 
that process. Dii you? 

THE WITNESS: No, I think that would be quite the 
way it would function. 
BY MR. HRUSKA: 

Q I thin’ you probably made this clear but am 1 
correct in assuming, Professor Fisher, that you believe 
that the market for the licensing of performance rights 

to television networks would in fact function under this 
per use system? 

A Oh, yes, it certainly would. 

Q This may also be clear but +ust to make absolutel 
sure, in your opinion, would a system which permitted 
Girect licensing such as the per use system you have just 
discussed, or the system in which ASCAP and BMI were en- 


joined from licensing television networks be more competi- 


tive than the present system? 
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A There is no competiticr under the present 3ys- | 

tem. That would be a system of price competition. | 
Q You said earlier that price competition is a | 
means in our economy of achievirg an efficient allocation | 
of rescurces. | 
Would that happen in the market for the licensing | 

of performance rights to television networks under che per 
use syscen or the system in whic ASCAP and BMI were enjoined | 
from licensing television networks? | 


A Yes, it would. 
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T Q Can you explain that? 
4 | A I think the first thing to look at is the 
4 i opportunities that would then be open to the packagers. 
5 | Under the present system what happens is that 
6 although the network pays for performance rights in the 
7 | form of its payment for the blanket license, the amount 
e | paid fcr music is not presented to tae packager in the fo 
9 | of prices that he can use to make trade-offs between 
| different types of music and music and other in-puts. 
n | From the point of view of the man making the 
12 | decisicr in producing programs, any incremental use of 
13 | music comes to him at zero and there ir no different between 
„ the cost of using one song rather than another. Thie is 
a a situation in which príces have been artificially 
6 | 


I divorced from the decisions of users. They don't fulfill 


7 | their usual function under competition of providing apro- 


dl i priate signa’s for the allocation of resources. 

19 i Under the per-use system or under the — if I 
2 can, for short, call it injunctior system, that wouldn't 
21 | happen 

2 | As the three producers who testified here 

„ have testifiod, under that system music would be bargained 
24 | for by them in the same way as ccher . sre now 

2 


| bargained ivr. They would be able to make trade-offe 
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between different kinds of rusic and between music and 
other inputs. If in their creative judgment it would be 
more efficient in the sense of producing a better quality 
program for a given budget to use morc dance-s, more 
script -- not more script, better script -- better Scenery 
than to spend the money on music by using less music, 
they can do what they cannot now do, which is to get some 
money to spend on those inputs. 

Similarly, if in their judgment they would rather 
use say Song A than Song B, under the present system 
they certainly will use Song B rather than Song A, 
because there is no gain to them to go into the slightly 
less preferred choice. 

But under either of the ccmvetitive system, 
if song B were prices less, they would have an option. 
They could go from Song A to Song B and if they thought it 
was worth it, use the resulting saving in money for the 
spending on some other kind of input. That would be a 
system in which they are able to make efficient choices 
based on prices for the use of the resources that go into 
& television program. 

Now in addition there would be some more effects. 
Under that system, something would happen thtat doe c nc 
happen, namely, given the choices which packagers e 


the rewards to music an. to music writers would i 
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affected by their ability to compete be wzy all other 
commodities compet2, the way all other inputs =-:mpete, 
on a price basis, vitih other program inpu s. 


If packagers chose to spend less Honey on music ' 
and use ik on othec program inputs, that would ean by 
definition that other projrem inputs were better suited 
to ^ heir needs and it world be then the case that the -- 
how shall I put it -e- the suppliers of other program 
inpy.ts would be relatively encouragod,; something that cannoi 
now. take place when that opportunity doesn't exist. 

On the ct>2r hand, also it would be the case 
that the producers of music in tha: situation, when the; 
are by hypothesis serving the packagers' needs less weli, 
would be somewhat discouraged. 

That is what is supposed tc happen in a sys 
in which compecition produces an allocation of resources 
directed at the setisfaction of customers. 

BY THE COURT: 

Q Yould you care to comment on this thought that 
is going thrcugh ny mind. I am not suggesting you give 
your answer, but .. am asking the question: Of course any 


time anybody pays for anything in a sense it contributes 


to the allocation cf resources by making a decísion that 
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it is worth i= to him to do it, and the networ!.5 

today do pzy glas for a bianket license and in that 
sense they aliocate that much of their resources to the 
purpose of providiny music to televise. 

Cen you distinguish for me toe effects which 
you belicve the new system would nave on aliocation of 
resources; from the effect which the present system has? 

A Nea, I will try. 
Q Y think : may know tho answer, but I would like 
to hear i: from the expert. 

MR. HRUSMA: So would I. 

A I think here are a couple of ways in which 
it is different. Perhaps the simplest part of it is that 
under the present svstem, the decision as to how much to 
pay and mne decision as to how much tc use are vested in 
different people. 

Q Right. 

A The producers, whose business is to put together 
the best «quality program for a given budget, don't have 
music in hair budget, aad the decision on how mach to 


pay for rmsic is mace at e wholly different level. 


The second thing is even if it were made at the 


same levei, in a structure I find -- I don't want to make 


up -- there would be an additional point whick is that 
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the decisicn of how mech music to use doesn't affect the 
price of how much is paid. The result of that is that the | 
decision, how shall I put it, the choice in the cases 

in which it occurs in practice to go from the use of music 
to the use of other inputs is not made at a basis at the 
margin, contributes to the encouragement or discouragemen 
of resource allocation. 

Furthermore, there is an issue as to the 
allocation of resources in the production of different 
types of music. At present all music costs zero from the 
point of view of the man who uses it. That leads to a 
different set of uses than would be led to if music were 
priced in a way that he could save money by going through 
one sort of thing to another. In particular, since tried 
and true tunes, — e 0 works, works by 
recognized composers, dedii dd the eyes of the user, the san 
amount as relatively untried works, assuming that there 
is some risk to using relatively untried works, he has 
no incertive to do so, 

In a system víth price competition that can be 
overcome by pricing untried works below the price that 
can be commanded by relatively more standard works, 


BY MR. HRUSKA: 


Q On that last point, Professor Fisher, do you 
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think thet that would Provide any new or increased 
incentives to new and unknown writers of music? 

A I think it would. They would have had an 
opportunity to break into the market on a price basis. 

Q Again, so I am absolutely clear on this, do 
you think in this competitive System that relative prices 
would come to reflect relative values? 

A Yes, I do. 

Q Would a television packager of a television 
program have to shop around for music for there to be price 
competition? 

A No, just the fact -- thought he might choose 
to shop around, but the fact that he is able to shop around 
and to go for lower prices provides an inducement for 
price competition on the part of the seller. 

Q Under the per-use system, would the price of 
music performance rights in your opinion in direct licensing 


transactions fall to zero or Some very low level? 


A Ho, it would not. 
Q Why not? 
A Well,as I think I discussed before, copyright 


Owners would own the rights to something of peculiar valuc 
will know that fact. They will know thet when a producer 


calls them, thc producer has some par*$enl!ar need for the 
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song, that the time in which to make substitution is 


82 N 


limited, the extent tc which he is locked in is -- that he 
4 is locked in, to some extent. They will be able to 


5 command a price for the song just e waythe market for | 
{ 
| 
| 


6 movie pe-formance rights now functions. 

7 I recognize from reading the trans.ript, your 

8 Honor, that you are sick of hearing about Happy Birthday, 

9 but it comes to n an ‘Illustration. 

70 THE COURT: We have had a pretty good since the. 
NH You can yo ahead, | 
12 THE WITN:SSs: I shall try to avoid singing it 

13 if I may, but Captain Kangaroo I know sings it on cru at 

l4 the beginning of every show, and I believe onc of the 

15. packagers testified of a situation in which he didn't want 
6 


to pay the high price for Happy Birthday in synchronization 


7 righ<s fee; and he substituted He's a Jolly Good Fellow. 
18 THE COUR": Yes. 

19 THE WITNESS: Now, that’s not going to go 

2 down with my children if Captain Kangaroo does it. 

ai | THE COUR : You will have tco go back to the 

2 London School of Eccnomics. 

d THF WITNESS: In that situation, the mysterious 
24 copyright owner for Happy Birthday has a bargaining 

25 
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counter of some power to use with the producer of the 
Captain Kangaroo Show. 
THE COURT: He has got a kind of monopoly. 
THE WITNESS: Yes. 
A I think another example other than the market 
for movie performance rights might be the market in which 
celebrities sign endorsements. That's a situation in 


which the celebrity is doing something that has no manu- 


facturirg cost, so to speak, but he is giving up something. 
He is giving up the opportunity to endorse similar products 
in the same line of business. Similarly, copyright owners 
who have their songs performed on a given nctwork in a give 
period cf time are giving up the opportunity in effect to 
have it performed either on the same network or other net- 
works in a surrounding period of time. I think one of th 
producers testified that Carol Purnett is not going to sign 
what Julie Andrews sang last weck. 

In the endorsement right market, the man who is 
signing the endorsement has something that the buyer wants 
and he sommands a price for the thing which the buyer 
wants, and I think that would happen also in the performanc 


rights market. 
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Q What is the significance of decisions by 
program packagers not to use particular compositions that 
have been used recently on other television network 
programs? 

A It means that a copyright owner can't be saying 


to himself, well, Imight as well give this thing away for 


very little because giving it away now doesn't affect 


my ability to sell it a little later on. 

It doesn't affect his ability to have it per- 
formed again. It means he is only a relatively few oppor- 
tunities during a given space of time to get this thing 
performed and he is going to want to demand some return for 
that. 

THE COURT: For a given period of timc, could you 
describe it as having a limited useful life or -- 

THE WITNESS: I could, indeed. 

THE COURT: Of course, it may have a new useful 
life next year. 

THE WITNESS: Yes, indeed. 

“White Christmas” seems to do that about once 
A year. 

Q Have you seen anything in the materials you have 


read in this case indicating any attitudes on the part 


of copyright owners which would have a bearing in your 
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A Woll, other than the testimony both at the i 

l 


trial and at the deposition about the market for movie pcr- 


formance rights, several of the, I think the writers at 
their depositions were asked ‘whether they would give the 
sony awey fornothing, whether they would listen to an offer 
for a couple of hundred dollars and they said no, that 
is essentially nonsense; they wouldn't even talk about it. 
THE .OURT: Can't you imagine sane -- 
MB, TOPKIS: I was going to ay, your Honor, 
that the admissibility of this testimony by Dr. Fisher will | 


of course depend on the predicate, namely, any depositions 


havirg such testimony. | 
THE WITNESS: Well, I have -- 


MR. HRUSXA: You can talk about it on cross. 


the testimony is, i: you would like, 
T HE COURT: Let's not interrupt your line of 


thinking iow, 


i 
| 
| 
THE WITNESS: I was going to say, I can find where 
| 
j 
| 
| 
Mr. Topkis can ask Mr. Hruska to do that | 

$ 

( 


during tha lunch hour or something. 


MR. HRUSKA: Or he can bring it out on Cross, 


THE COUR": Yes, 


I wanted to ask you whether you think that no 


composer or publisher will ever give away his copyright, 
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the use, thàt is, of his song, for nothing or whether 
it will simply occur so infrequently as to be minimally 
or, as the legal phrase coes, dc mininis, with regard to th 
fvnction of the market or whether if he doesn't, and I 
can envision him doing it, a young composer wanting to be 
played on CBS, he does it because he thinks he has got 
something of equal va pe in return, namely, che exploitation 
of his music. 

in othcr words, am I correct in assuming that 
you don't think that it will literally never happen that 
a composer will give his music away but if he does, he will 
give it away for reasons which he considers to be worth- 
while. 

THE WITNESS: Well, I certainly think that com- 
posers won't jive away their music except for reasons which | 


they ccrsider to be worthwhile. 


p 


I guess I could imagine a composer being suddenly 
moved by philanthropic purpose, although perhaps not toward 


most programs on CTN., 


I can imagine a situation in which, as you say, 
young writers, wanting the exposure, would offer the songs 
for very little. That would be one advantage of having 


& competitive system -- which is, they could provide 


| 
| 
| 


NW N B N 


incentive for doing that. 
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THF COURT: Sure. | 
THE WITHESS: I think there has been some testi- 
mony that at presont music used on CTN typically does not | 
involve songs which are, you know, have not -- are 
clinbinc up in the -- whatever it is, the ratings -- | 
THE COURT: The charts. | 
TE WITNESS: The charts. Thank you -- but 
songs which are at the crest of their popularity or stan ard; 
Q You ‘ eferred in your testimony to the market ir | 
the licensiac of mcvie rights. What about the market in 
the licensing of synchr onization rights? Would that 
have a bearing on your opinion concerning prices in the 


direct licensing of performance rights? 


— 


A Synchronication rights for television? 

Q Sorry. Synchronization right sfor television, 
right. 

A Well, at present what happens in the market for 


television synchronization rights, as I think we know from 
Mr, Berman's testimony, is that most transactions occur in 
a fairly cut and dried manner. They occur for a price range 
of -- 

THE COURT: $50 and $150. 


THE WITNESS: Thank you. 


A (contir ing) ome transactions like the Beatles“ 
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f 
2 i music or the fimous Happy Birthday transaction, occur rather 
34 higher. 
'i 
| But of course, in this m.rke- what is happening 
d 
5 | is that copyright owners know that if their music is played 


on CTN, they will receive a fairiv substantial sum of money | 
which works out to, I believe, abcut $800 for the publisher 
and writer together, for a feature performance. 

In that situation they have «ot incentive to gct 
the music played and you would expect to see the price for 
the synchronization right very low. They can't get it below 
zero; they can't pay the network to navc thc nusic perform. 

So, in order to get it performed, onc would 
expect, as I say, tc see the price at approximately zero. 

Now, it is not in fact zero. It is $50 to $150. 
That I think reflects the fact that copyriaht owners know 
that -= I think one of the producers testified -=~ it isa 
nuisarce tc the producer to have to make a lot of phone 
calls. 

If the price is down in that range, the producer 
isn't going to bother to shop around because the amount 
of money he can save by doing sc isn't very much. 


He can't seve the whole -- if scmebody prices 


it at $150, the most the producer can save is $150, which 
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is quite different from the $950 that it is worth to the 
copyright proprietor. 

I think in that situation what ha;pens is that 
some peopie have done what is something like the equiva- 
lent of exercising vithdrawal right in the per-use 
system. 

People who realiy think that they can get a lot. 
of money, even competing against essentially zero prices 
for everybody else, have withdrawn and bargained for highcr 
amounts of money, so that there is in that sense some 
competition on the upside, but there is no competition on 
the down side, beccuse there can’ t be; you can't get the 
prices for synchronization rights down to where there is 


competition in the entire package. 
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Q Take a synchronization right fee of $50. 
Do you have any opinion as to why it is that a 
cop'right owner would seek a fee of $50 or why he would 


get it? 


A Well, I think the copyright owners, like every- 


body else, would probably rather have more money than less 


and I think he would try to get as much as he could. 

In setting the synchronization rights fes, he 
would have to be aware of the fact that if he set it too 
high, he might drive the customer somewhere else out, as 
I testified a little while ago, $50 presumably looks to 
copyright owners -- it would be rational for copyright 
owners to look at something as low as $50 as unlikely to 
be worth the while of producers, who have ciready made 
some commitments in the directior of the songs they want, 
*o look around. 

Q You mean it is a nuisance value? 

A It is essentially a nuisance value. 

Q Are you familiar with the testimony given by 
Mr. Berman of the Harry Fox Agency regarding the general 
instructions that copyright proprietors have given the 
Harry Pox Agency? 

A I have read it. 

Q Regarding sync rights prices? 
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A I have read it. 

Q Do you think that has any bearing on this? 

A Well, yes. T think what it shows is that those 
ire not in some sense serious negotiations. Those are ne- 
gotiations which go on at a level at which, except in ex- 
ceptional circumstances, the copyright owner doesn't want 
to be bothered negotiating-- he doesn't have to negotiate-- 
and the producers are not — to find it worth their 
while to negotiate for sums so small. 

In that situation, it is natural to find gen- 
eral instructions that say, generally, well, if it goes 
for the reguiar príce, don't bother me. 

It is not, I must sey, clear to me why the regu- 
lar price should be $50 instead of something less but I am 
mot surprised to find it is something small. 

Q In your opinion would the per use schedule of 
rates either negotia’ a! by the parties or set by the 
Court operate as ceili;7 prices? 

No, they would not operate as ceiling prices be- 
cause of the right of withdrawal. There can't be a ceiling 
price on something that isn't under the ceiling. 

As I said before, if the price is set too low 


in the eyes of copyright proprietors, copyright proprietors 
will withdraw and negotiate separately and the only reason 
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for negotiating scpsrately is that they think they can 
command higher prices than the per use rate. 

The per use schedule can't set prices for any- 
thi:g that is not under the per use schedule. 

Q Now, one of the elements of the per use license 
proposed by CBS in this case is that the copyright pro- 
prietor may withdrew any one or more of his songs from 
the per use license on reasonable notice and that presumes 
they withdraw on potice, rather than instantaneously. 

Do you think that that is economically fair from 
the standpoint of the copyright proprietor? 

A Yes, I do. There has to be some notice, not 
instantaneous withórawal, or else the whole system runs 
into the problem of music that has already been taped and 
is about to be performed whan the withdrawal occurs. 

But also chat is what makes it fair to the pack- 
agers. But it is also, it seems to me, fair to the copy- 
right owners because if they think there is any reasonable 
possibi..tv, sny possibility at all that they can command 
a higher price than the per use rate for their musíc, all 
they have to do is withdraw and leave their name and if 
they think that ín general there won't be ary such use 
but they áon't want to take the chance, all they have to do 


is withdraw and leave their name and when the phone call 
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comes all they have to do is say, you can have it for the 


per use price, or whatever price they choose to name. 

It essentially costs less to them to do ít and 
since it is their own option whether to do it and since 
they get that option at relatively frequent intervals, I 
think it is fair. 

Q I think you have touched on thís subject to some 
extent before, Dr. Fisher, but let me ask you, in your 
opinion does the present blanket system of licensing per- 
formance rights to television networks achieve the goal 
you described as the efficient allocation of resources? 

A No. The present system distorts the allocaticn 
of resources. 

Q Why is that? 

A Well, it iv essentially the opposice of what 
would happen under a competitive system. 

At presert, it is not the case that packagers 
making choices can efficiently vote with those choices at 
that counter in the marketplave. They can't save money on 
music and use it on other inputs. In effect, they can't 
save money on other inputs and use it on r 2, for that 
matter. They can't save money on one typ. .. song and 
use it on unothar. 


In that kind of situation, there is undue 
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encouragement of music versus other inputs, there is undue 
encouragement of certain kinds of songs versus other kinds 
of songs that don't have the opportunity to break in and 

compete on a price basis. 

The essence of the allocation of resources and 
the way in which price competition accomplishes it is the 
use of price as a signal to reflect customer votes; that 
doesn't happen under the blanket license system. 

Q When you have got a single television packager 
who is making a decision as between two or three songs, 
let's say, on a príce basis-- say we are in a competitive 
system-- that particular decision is kind of a small de- 
cision as between just a couplo of songs? 

A Yes, it is, Mr. Hruska, but everybody's vote 
counts and it is the accumulation of hundreds of those 
decisions that can have quite a large impact on the allo- 
cation of resources. 

MR. HRUSKA: I am about to turn to a new subject, 
your Honor, if this would be a good time for a break. 

THE COURT: Yes, it would be. 


(Recess.) 
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Q Is there any way, in your opinion, by which tha 
CBS Television Network can bring about a competitive market 
by direct licensing without court intervention? 

A No, I don't believe there is. 

Q Why not? 

A Well, as I testified earlier, it is not economi- 
cally rational for the CTN or any other television network 
to go into the direct licensing business while holding its 
blanket license. 

That means paying twice for the same music. That 
means that in order to bring about a competitive system 
by by-passing ASCAP and BMI, CTN would have to give up 
its lbanket license in some form. 


There is more than one way in whìch it could do 


that. Let's start by discussing the case in which CTN gives 


up its blanket license and then proceeds to try to direct- 
license on a catch-as-catch-can basis, so to speak. 

What would happen? Well, as opposed to the per 
use ' ecem, let's say, there is presently no machinery 
availüul. ‘or dojag that. 

I tòinx the packagers testified that they could 
call up somebody, and the first person they'd get would 
bo a secretary, and eventually they'd have to get to some- 


body who was not used to negotiating for performance rights. 
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What I am saying is that if nothing elso, to 


begin with,people aren't used to making that kind of ne- 


gctiation. 


The second thing I have to say about that is that 


CTN would be uncer some substantial time pressure. 

I am assuming that in this situation ABC and 
NBC retained their blanket licenses so that it is not like 
the system in which everybody is in the same boat because 
there are no bianket licenses at all. 

In that situation, CTN is going to Le at 
competitive disadvantage if it can't licease the music it 
wants. 

I think Mr. Sipes said that the other networks 
would gladly stand by and watch him destroy himself, and 
the packagers testified as to how they would be hampered, 
mot to say distressed at the prospect that negotiations 
would be at best difficult and at worst, impossible. 

Guest stars with many cther opportunities, if 
they couldn't sing the music they wanted to sing, would 
go to other programs, sing in night clubs, take other op- 
portunities. " 

If the situation went along enough packagers 
would take their ideas elsewiere to the networks that 


were not hampered in that version by the lack of a blanket 
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What's more, ít would be the guest stars with 
the most opportunities, the guest stars most in demand, 
and it would also be the packagers with the best programs 
who are best able to sell them elsewhere who would migrate. 

Whet I am saying on this point is that unless 
CTN would set up a ¢irect licensing system reasonably 
fast, it couldn't possibly expect to do thís. 

Moreover, there is another problem that goes to- 
gether with the problem of transition. That's dhe problem 
of music in the can and of advertiser-owned music. 

MR. TOPKIS: Advertiser what? 

THE WITNESS: Advertiser-owned music. 

A I don't mean they own the music. I mean they 
have recorded songs to be used, music to be used in 
commercials. 

THE COURT: Commercial music, is that right? 

THE WITNESS: Commercial, right. 

A (continuing) Advertisers who had trouble 
negotiating would want to take their advertisement else- 
where. Copyright owners, faced with music ín the can, which 
now has to be negotiated for separately, would have a lot of 
leverage in dealing with CTN. 

It is true that in the established order there 
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are cases in which rights are negotiated for after chey 
are already in the can, but that's in the context of iong- 
established ties and long-established ways of doing busi- 
ness. 

The present one is a system in which long-esteh- 
lished ties are being broken by an attempt of CTN to upset 
established ways of doing things. In that situation, 
it seems to me to be rational for copyright owners to use 
some of . that leverage. 

THE COURT: Just to make the record clear, so 
that six months from now we won't think you meant some- 
thing else, when you said the "present system," -- 

THE WITNESS: Blanket system. 

THE COURT: Well, I think a moment ago you said 
the present system, referring to the one that we were pres- 
ently discussing rather than the one that is presently in 
effect. 

Would you read back Dr. Fisher's last answer 
or two so we can make that clear? 

(Record read.) 

I take it I am correct that in your reference 
to the present system, you meant the system you were 
discussing and not the system which is actually in effect? 

A Yes, you are quite right, your Honor. 
Now, I think there has been a good deal of 
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testimony which shows that for whatever reason writers 

and publishers like doing business the way they have always 
done business, that writers would be in effect very unhappy 
with deals made outside of ASCAP. 

Now, I think there are probably several reasons 
for thac, but whether it is because they don't like price 
covpetition, or whether it is because writers prefer to 
operate through a society in which they have half the board, 
in a way, does not matter, because what would happen in 
the event of a CTN attempted by-pass would still be that 
CTN would have a very short time in which to change the way 
in which things have been going on, and writers and pub- 
lishezs would I think quite naturally show great resistance 
to changing thoge ways, particularly because it is not hard 
t) figure out that if cru does not succeed in a relatively 
short time, CTN will have to go back to ASCAP and a blanket 
license system. 

So that it is not a matter of etanding out in 
the cold and saying "Well, this is the way it is going to 
be. I should do this because this is the wave of the 
future or this is what's coming, I better get used to it, 
that's the way it would be under an injunction oystem or 


per use system." 


In an attempted by-pass it would be a matter of 


SOUTHERN DISTRICT COURT REPORTERS 


CO re eee ae 


| 
| 


| 
| 


mbg 6 Pisher-direct 1689 
saying "Why does it have to be this way? It's never been 
this way. Why don't you guys go and negotiate through 
ASCAP and what's more, if I think about it, I know this 
isn't something I have to do because if I wait a little 
while I know that these people across the bargaining table 
from me will in fact be negotiating with ASCAP." | 

THE COURT: Would you say the difference between 
what you described under the by-pass system as opposed to 
the injunction set up, would be comparable to the difference 
in the negotiations takinc place between Penn Central and 
its union when they are not required to reach an agreement 
on the one hand, and when they are required to reach an 
agreement by compulsory arbitration or the postponement, 

& cooling off period and so on? 

Perhaps it isn't terribly important but I press 
that an ahalogy. It occurs to me - in the ome case one of 
the parties at least knows that they can cause severe damage 
tc the other and the other has a sheltered environment in 
which that can't happen. 

THE WITNESS: I think ín that respect, that is 
right. 


THE COURT: Let's go on. 
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A What 1 have said so far is that given the tire 
pressure on CTN, und given Zo; whateve: reason the reluctar 
of publishers and writers to deal outside of ASCAP, 
the publishers and writers wont have to deal outside of 
ASCAP, CTN can't hold out for very long. CTN will have 
to be forced back to ASCAP, 
In fact, I think there is probably more to 
it than that. I think that there is evidence in this 
case that publishers and writers understand fairly well 
the differerce between price competition and no price com- 
petition,and that it is not merely a reluctance to do 
busines: out of the old-establisned order, but it is in 
faci a reluctance to expose themselves to price competition 
I think that evicence comes in large part if one 
looks carefvllv at the reactions of publishers and writers 
to the iM incident. 
I'd iike to -- if Mr. Hruska is going to ask 


me about that or 7 will ask myself. 


Q I would ask you abcut that now. 
A I thought perhaps you might. 
Q Go ahead and ask yourself. 


MR, TOPKIS: Y our ilonor, this seems to me more 
like a summation than testimony. 


THE COURT: Well, I assume that your expert will 
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express his views with cqual flexibility. | 
I assume that and I am pe fectly willing that he | 

should, but zs zo th 35u*"?ect we are now approaching, 

certainly it sees to me at it is central to the case 

as prescrntec by CDS, but a question by lir. lixuska to the | 

status cf Dr. Fisher's opinion that the 3M incident 

illustretes the publishers and writers ure economically | 

| 


hostile to a per-use system, would be a permissible  uest ion, 


| 


so we will go along on that basis. 


MR. TOPKIS: May my objection be noted, your 
Honor. 
THE COURT: To the question, you mean? 
MR. ''OPKIS: To the lestion and to the line of 
testimory. 
A Yes. 
Q Could you answer that question, Dr. Fisher? 
A Well, 3M offered the copyright owners now moncy. 


THE COURT: Yes, of course. 

They offered them an opportunity which -- to earn fairly 

substantial amounts of money in a new area in a way in 

which doing so would not upset the established order of | 
! 

dealing in the performance rights market. | 
| 


A man who -- a copyright owner who signed up 
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with 3M was going to get money and if he didn't sign 
up with 3M, given the 3M and ASCAP and been unable to 
reach agreement, he wasn't going to get money, and the 
amounts of money in some cases were fairly sizable. 

In thir situation, 3M encountered a certain 
amount of difficulty on the part of publisiirs who refused 
to deal, said they refused to deal,for example, as 
& matter o* policy. 

Essentially every publisher they went to wanted 
to know first whether there vas any chance of their gettin 
together with ASCAP. 

That was a different situation. 3M only wanted 
a limited number of 5-38, didn't want access to the 
vast requirements that a television network would want 
access to, and as I have said -- ard 3M wasn't under 
any time pressure particularly, whereas CTN would be negot 
Lating in a television in which time pressure was very 
inportant. 

To the publishers dealing and refusing to deal 
with 3M either they were going to deal with 3M or the 
money was going to go away. 

There wasn't much in that period prospect that 
3M was in fact going to use their music by going through 
ASCAP, 
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That is as opposed to the situation which I 

discussel a few minates ago, in which. if CDS doesn't 

succeed in dealing directly, it vill in fact have to go 


back to zie blanket license system. 


was a certain amount of excitement on the part of their 
colleagues. Mr. Br ettler said, I believe, lifc is 
simpler, if you don't have to go through that sort of 
afternoon, 

‘HE COURT: I wanted to stop you to under*tand 
that I am taking this recital as the witness's bas.s for 
his opinion, and not as a statement of onsehtially what 
the record says except to the extend hat I find nat it is 
what the record says. 

AR. TOPKIS: All right, I appreciate that, your 
Nenor. Thank you. 

A lle said he sat at the ASCAP board taole and he 
saw canon balls coning down at him from the other end. lic 
later charged that to harpoons, There was a heated discussi 
for a feu minutes about “What aro you *cllows aoing?" 


lio vent out for coffee with onc of his colleagues 


and there was apparently quite a heated discussion, and 


he rationalized what hc was doing and he said that -- to 
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The publishers who dealt with 3M found that z 
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him self he said this in testimony, -- X don't mean to 
suggest that he said it at the board mecting -- he said 
it was coxperimental use, if ho didn't do it somebody clse 
would, and in any case eventually he figure 3M would come 
back to ASCAP. 

And that is not the only place that, you know, 
there is evidence of conscicusnoss that sonething is 
harpening, I think, to break the systen. 


The writers got relatively exercised about it. 


The West Coast Committee of AGAC, if one believes the letter 


that ‘ir. Spinner wrote back to AGAC, had a meeting, and I 
recognize that tir, Lane testified that tho West Coast 
Committee tended to be hysterical, but this was a subject 
that they tended to be hysterical about, apparently, and 
Mr. Spinner's alert was pretty explicit about what was 


going on. 


He warted a system organize? in which the writers 


would put pressure on the publishor to in turn force 311 
back into negotiations with ASCAP, and hc used, Y think, 


quite explicitly thc phrase that hc was worried about 


what was going to happen to tho whole structure of pcrfornin 


rights. 


How, that strikes me as not unreasonabic, a 
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phrase used by a nan who is quite conscious of the | 
i 
fact that not only is there goinc to be a now way of doing 
things, but that this is going to be a rather upsetting 


way of doing things in the sense of incroducing price 


competition to a market in which it hasn't been before. 


Tk 6A 


P d 


use it on unothar. 


In that kind of situation, there is undue 
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THE COURT: That's a very interesting analysis 
of what your reaction is to that testimony in a general 
way. 

Can you tie it a little more closely with 
what you feel to be the economic aspects of it and assume 
the effect they will have on the issues here? 

THE WITNESS: Well, I can. Let me say this, 
your Honor. The principal problem economists in general 
recognize, the principal problem in holding a cartel system 
together, is what to do about incentives to individuals 
to cheat, to break the price, to engage in price cutting 
or in direct negotiation. 

In that situation, one expects to see a cartel 
held together by some kind of mechanism in which the protec- 
tion aginst breaking the system resides in a place or a 
group of people whose inteerests are the interests of kecpi 
the systen together, rather than the interests of individua 

Otherwise, there is a tendency for cartels to 
break up, somebody to go out and get more business by undor- 
cutting tae price or doing something else. 

Well, in this situation, I think that role is 


played to some extont by the writers. It is played by 
AGAC who ‘ave in their standard contract, widely used in 
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the industry, a provision which not only requires the 
writer's consent before the publisher can : give a license 
outside of ASCAP and BMI but 

THE COURT: I think it is a license for a 
block, isr't it? 

MR. HRUSKA: No, your lionor, th: contract require}s 
writer corsent for individual licenses to television, but 
AGAC and writer consent to bulk or block licenses. 

THE WITNESS: I think the thing that is significah 
about that is that block licenses are the sort of thing 
that facilitate direct dealing by a television network 
in the event of a bypass. It would be relatively simpler 
for a television network to go to a publisher and say, 
"Okay, let's make a deal for your catalog while I am trying 
to do thie * Instead of trying to negotiate on each song-- 

THE COURT: You mean a mini-blanket license. 

THE WITNESS: A mini-blanket license at least 
to get ít startec. 

And here we find that not only is the writer's 
consent required to do that, but AGAC's consent is requircd 
and AGAC's interests have aot to be the interest of keeping 
the system together, 

I ts nk in that circumstance, it is at least 


consistent with tnat view that Mr. Finkelstein, who is 
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I think ai: tho center of the system, sail thac if he were 
AGi..'s general counsel he would have provoked a law uit 
on that subject against his own members. 

There is other evidence cf consciousness -- 

MR. TOPKIS: There is just no testimony on that 
subject. 

THE COURT: I don't think that anybody challenge 
Mr. Finkelstein, if he were the Prime Minister of Great 


Britain, would not have en appointed for the purpose of 


liquidating the Queen's Enpire, but I don't think that is 
necessa-ily a legal concept. 

THE WITNESS: I unde ‘stand that. At least I 
think Ico. But it is interesting that the place he 
lc.ked to hold the system together vas to the writers and 
I think it is the case tha* blishers had in the nature 
of it, for wh:tever reason. I mcan puttíng aside the 
question cf the fear of price competition for the moment, 
although I think there is, by the way, some clear con- 
sciousness on the part of the publishers for that and some 
stuff I haven't mentioned, but publishers for whatever 
reason have got to be very worried about the fact that 
their writers do not like dealing outside of ASCAP, 


Whether the writers don't like it because they 
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don't like it, because they don't trust the publishers or 


| 
because they are afraid of price competition doesn't seem 
to me to matter very much. Publishers have to worry 
about the reaction of their writers. | 
i 
In the late thírties, Warner Erothers left 
ASCAP and the result of th-t was, in part, the migration of 
the best writers out of Warner Brothers, That is a prospec tj 
which I think any publist r would rationally view as a 
serious prcblem, and it will make hin very rel tant to deal! 


separately. 


— — 


THE COURT: All right. Let's g on. 

Q In your reading materials, Dr. Fisher, have you 
seen any other evidence which has a bearing on the judgments 
which you have just expressed? 

A Yes. There is a jot of consciousness, even with 
regard to something as essentially extra and trivial as 
the 3M incident, a lot of consciousness of the necessity 
of holding together against an attempt to produce competicio 
and that evidence is oxprassed with regard to the question 
of direct iicensing of TV performance vita, 

Mr. Drettler said at his deposition that would 
be self anihilation. Mr. Morris aid that would be the 
end ot the road for me as : publisher, referring to 


direct licensing. 
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There is the Spinner letter about the whole 
structure of performance rights. There is a speech by 
Mr. Adams, the president of ASCAP, about the necessity to 
stand together under the same umbrella, that somebody who 
deals for himself is putting a rent in the fabric of the 
umbrella and letting the rain come pouring through and 
nobody can walk in the rain and not get wet. 

Those ars the kinds of statements, I think. 
one expects to see, certainly economists expect to see, 
from people wi.» are fairly conscious of what is going on 
and of the fact that competition is going to be a very 
different world and they are not the kind of statements 
ore expects to see from people who are going to deal very 
readily with CTN, FCTN attempts to break that system in a 
relatively short period of time by bypassing ASCAP and 
trying to get its music catch as catch can. 

Q Now, you alluded before to ^ bulk or block 
licensing system. I woulu ask you to assume these facts: 

(1) The CBS television network announces to 
the world that it is its intention at some fairly proximate 
date in the future to cancel its ASCAP and BMI licenses 


and that in an attempt to pave tho way toward that 
condition, the network plans to approach music publishing 


comparn:.es and writers with an eye toward optioning the 
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catalogs of those publishers and writers and the basic 
structure of the transaction which the network would 
offer to the copyright owners would de (1), an option which 
would be in the hands of the CBS television network, and 
exercisable by the network at some point in time -- that 
is, when the network had enough options to make this 
arrangement go -- and the right in the network to use 
the music covered by the option at stipulated per use fees. 
Nov, do you think that the CBS television net- 
work could bring about a competitive system by pursuing 


that course of action? 


A Yo, I don't. 
Q Why not? 
A Well, in this situation, as I understand it, 


CTN would be, as it were, buying up options, exercisable 
in effect if the system went, if CTN succeeded in getting 
encugh of its -- enough options together, it would drop 
its license and go with the music it had accumulated. 

How, the first thing I think is that in order -- 
it is raticnal to suppose that in order to get somebody 
to give you an option for something, you are going tc have 


to pay him something for it, and the amount of money which 


you pay him is going to go out and if the system doesn't 


T 
i 


bb Q7 Fisher-direct 702 
go, it is going to be money down the drain. 

Now, the first thing I think to -- say it is 
rationally supposed that copyright owners are going 
to demand standing up front money or that kind of option, 
I think it is fair to say, and that there is a tremendous 
risk, that if the system doesn't go, the money will go 


down tho drain. 
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2 | I would líke to talk about that first because-- 
3 although I think there are problems even if the system 

4 does go, with that amount of money. 

5 I think, the reason I think the system -- there 
6 are several reasons why I think the upfront money is going 
? to be substantial. This is apart from the technical ques- 
J tion as to whether AGAC would sign the appropriate bulk 

9 | agreements. 

10 In the first place, publishers who deal in this 
Vl manner run the risk that they are going to break the sys- 
12 tem which has always existed. 

13 For whatever reason, other publishers and other 
M writers don't seem to like the attempts to deal directly. 
E That means that whether or not CTN actually succeeds in 

6 amassing enough such options, it is going to turn out 

7 that publishers who sign are going to be subject to a cer- 
18 tain amoutn of opprobrium and pressure. 

19 If they are wise, it seems to me it would be 

20 rational for them to demand some money in return for with- 
21 standing that kind of pressure, which they wil! have to 

E withstand, even if the system doesn't go 

z That is perhaps a relatively minor point. 

24 I think more important than that is the fact 

25 


that there 15 ample evidence, as I think I already said, 
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that writers do not want to deal outside of ASCAP. They 
are very resistant to that. 

Publishers are going to have to be conscious of 
the danger that their writers are going be upset. 

One possibility is that writer 111 be upset 
because there is a large amount of upfront money and no 
way which can be seen to be fair for the publisher to divide 
it. 

Another way ‘nother reason for writers to be up- 
set is they don't like competition. 


Another reason why writers would be upset is 


lished order. 

A publisher who signs that agreement, that option 
agreement, even if the system doesn't go, is running the 
risk that his writers are going to migrate away from him. 
That is a substantial economic risk and it seems to me to 
be rational that publishers would want tc demand compen- 
sating rewards in the form of upfront money. 

Beyond that, publishers who sicn are in fact 
helping to bring about a system of price competition. 
They are exchanging or helping to exchange a system of 
relative certainty which has gone on for a long time and 


| 

| 
simply that they don't want to deal outside of the estab- 
which they can know pretty well what's gcing to happen to 
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them, fo: a system of relative uncertainty; a system 

in which they are exposed to competition, they don't know 
what their incomes are going to be; they really can't 
tell what's going to happen. 

In that situation, it would be rational for then 
to demand enough money to compensate them for bearing tha: 
uncertainty, for bearing] that risk and or helping to bring 
about the destruction of the system and the destruction 
of the svstem would not be Just in the mount of money they 
would or would not receive from CTN because I think it woild 
have to be plain to people who signed the agreements that 
if CTN were successful, ABC an NSC wold soon follow and 
the whole present structure of the performing rights system 
would disappear and competition would ensue. 

I think in that case, CTN would have to end up 
paying for those options which, if the system did not go, 
it would be money down the drain, large amounts of money, 
to induce the copyright holders to come out from, as it 
were, the shelter of the present system into the rain fron 
competit.on. 

I think the publishers show some consciousness 
of that. 


I think Mr. Morris in his deposition said that you 


would have to give me enough money to take care of me for th 
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rest of my life and I think that is probably exactly what. 
you would have to do to induce a large amount of publishers 
to sign this thing. This would be zaree amounts of money 
at risk. 

Now, suppose, however, that the System did in 


fact sur 1, what would happen? 


[E COURT: You mean you got enough options to 
make it? 
THE WITNESS: Yes. 
THE COURT: Like a tender offer to security holi- 
ers? 
A You get enough options to go and the options ar: 
exercised. 


Incidentally, one of the things that would happen 
is during the period in which the options were exercised, 
since the options would have to provide for a schedule of 
rates at which the songs could be used, those rates would 
certainly serve as ceiling prices during that period. 

What's more, even if this brought ab out a competi- 
tive system, you would have had to pay a very substantial 
sum in order to, as it were, liberate yourself from the 
non-competitive nature of the present system and in pert, 


I think, to liberate the other television networks as well. 


Moreover, at the end of the time for which those 
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option agreements expired-- end of the time for which the 
option agreements held, there would come a time at which 
they expired. 


At thet inoment, it would really depend how used 


—— ŘS 


people were to dealing in a competitive way — there 

would still remain the residual risk tha: at the end of that 
time you would be back where you started, that writers and | 
publishers would say, "All right, we hav done that, we | 
don't like it, now let's go back anc deal under ASCAP in 

the old way." 

So I think in order for CTN to do that, they 
would have to put up a large sum of money; a large sum 
of money would almost certainly have to ge up front. 

t^ the system didn't go, the money would be 
down the drain. 

If the system did go, they would still have paid 
large sums to do it and there would still remain the risk 
that it could not be done. 

I don't think a sensible-- 

THE COCRT: I suppose you expect that if the 
options were given in the first place, they woui. have to 
be for a relatively short period of time; unless the 


publishers received a great deal of money, they would not 


be interested. 
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TIE WITNESS: Exactly. 

Tf it were for a long period of cine, they would 
have tc receive a great deal of money and make it more 
expensive to do. If it was a short period of time, there 
would be a greater risk that if the system went, it would 
not last. 

Q How would you assess the risk te CTN of embarking 
on such a project? 


A I think they would have to be prohibited. 
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Q Have you, as a result of your reading, Profes- 
sor Fisher, come to an understanding of the per program 
license? 

De you know what I mean by the phrase "per program 
license? 

A I do, yes. 

Q I'd like you to assume a per program license by 
ASCAP to CTN which has these basic features: 

No. 1 -- 

THE COURT: Are you assuming a per program 
license is any different from the actual one? 

“R. HRUSKA: Yes, I think,your Honor, I'd like 
to simplify for the purposes of this question, the per 
program license, that is, simplify it in relationship to 
the one that is actually in evidence. 

There is a per program license that we did 
bring out during the direct examination of Mr. Sipes. That 
was the license ASCAP had issued, had negotiated with the 
ali-industry committee for television stations. 

I think the evidence also is now that there ig no br 
one television station in the United States that has 
them but that particular license had a provision in it 
which we referred to in the Sipes testimony as the escape 


clause, which was limited in terms of subject matter; 


— 
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that is, movies, and electrical transcriptions, and also 
had the requirement about the seven days' notice in writing 
and the fact that all publishers and vriters having an 
interest in this song had to consent to the direct license. 

I am presuming when those conditions were met 
with respect to all the songs used on a particular program, 
that the escape clause came into effect, and the 9 per cent 
fee was not paid. 

I would like to remove the special problems of 
those limitations of the escape clause, and simplify this 
for the purpose of eliciting Dr. Fisher's opinions regard- 
ing the per program licensing system. 

THE COURT: I have no objection to simplifica- 
tíon so long as the question is asked with regard to some- 
thing that is a reality. i 

If your purpose is to demonstrate, as I assume 
at this moment that it is, that the defendants' euggestions 
during the course of the litigation -- 


MR. HRUSKA: Right. 


THE COURT:  -- that a per program license sup- 


plemented by direct dealing is not feasible, then I think 


questions have to be asked in relation to the per program 
license which exists or would existunder the present agree- 
ment. 
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MR. HRUSKA: Fine. 

MR. TOPKIS: it would have to be "would exist," 
your Honor, because there is no ne-work per program li- 
cense. 

THE COURT: It would have to but I am talking 
about a hypothetical contract. ít is a hypothetical 
contract whose terms if entered into were already speci- 
fied. 

MR. TOPKIS: No, your Honor, that is not so. 
The amended final judgment speaks in gereral terms of a 
per program license. It does not particularize the terms 
and conditions of it. 

Those would have to be worked out presumably 
if ASCAP and the network ever entered into a per program 
license but there is no form in existence today. 

MR. HRUSKA: For a television network. Theie 
is only this form for television stations. 

THE COURT: Then I will.ask Mr. Hruska to pro- 
pose a hypothetical that would at least come within the 
factual realities of the situation. 

MR. TOPKIS: Right. 

MR. HRUSKA: I would have to Zo that, though, 


your Honor, with a qualification, in that I would have tc sat 


that we don't really believe that the simplified per procram 
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license that I was about to describe to Professor Fisher 
is reality in the sense we don't believe ASCAP would grant 
such a license, but for the purposes of meeting what I 
believe to be ASCAP's -- 

THE COURT: I am not assuming that the question 
asked constitutes an admission, so just go ahead and ask 
it. 

What you are saying is if such and such happene?, 
what do you think? 

MR. HRUSKA: Right. Yes, your Honor. 

Q All right, now the hyvothetical per program 
license that I will describe to you, Professor Fisher, 


has these basic characteristics: 


For every program appearing on the CBS Television 
network which uses any ASCAP music, which has not been 
licensed directly from the copyright proprietor by CTN or 


the packager, CT' will be obligated to pay ASCAP a substan- 


tial e, and assume that that fee is higher than the pre- 


vailing fee. 
THE COURT: Prevailing what? 


MR. HRUSKA: Blanket license fee. That is the 


rate. 


Q (continuing) In other words, if there was a 


prevailing blanket license rate of 2 per cent at the time 
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the per program rate would be a higher percentage of the 
time income attributable to that program. 

Assume that if all the ASC music, 100 per cent 
of the ASCAP music, that was used on a CTN program had been 
licensed directly by CTN or the pzckager fron the copyright 


proprietors, then CTN would not be obligated to pay ASCA? 


7 
a fee with respect to that program. 


THE COURT: That second proposition is really 
just the obverse of the first? 

MR. HRUSKA: Yes, it is, yes. 

Q Assume further that CTN has an identical license 
from BMI with respect to BMI music. 

In your opinion could CTN bring about a competi- 
tive system having such licenses by attempting to by-,c5* 
ASCAP and BMI on a progran-by-program basis? 

A I don't believe so. 

Q Why not? 

A Well, in the first place, there is something 
artificial about these immediate situations that would 
face the packagers. 

THE COURT: Would face who? 

THE WITNESS:  Packagers, packagers who used 
both ASCAP and BMI music on the same program, and who did 


not succeed in by-passing either one of them for that progr 
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would be paying much more for the music than would happen 
if they used only ASCAP music or only 34I music on a single 
program. 

In that situation either the network or the pack- 
ager is going to find it, I should think, quite risky to 
start out using both ASCAP --a substantial amourt, anyway, 
of both ASCAP and BMI music on the same program, and there 
is 9 ing to be an artificial segmentation, or pressure 
toward artificial segmentation of the way music gets used. 

Putting that aside, consider what happens to a 
packager or to CTN where with respect to a particular pro- 
gram on which ASCAP music is exclusively used, he attempts 
directly to deal. 

Well, I think Mr. Sipes described this as a series 
of hurdles he has got to get over and I think one of the 
things to note about it is that even if you get over the 
series of hurdles, a subject I will get back to in a 
moment, even if you get over lthe series of hurdles, you 
have got the same hurdles tojump over again for the next 
program. 

What is the series of hurdles? He has got to 
put together a transaction irvolving all the copyright 
owners to the songs he wants to use on that program or 


else he has to pay the per program fee to ASCAP. 
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THE COURT: I don't know whether Mr. Hruska 
is hypothesizing the same fee with only one song that has 
not been licensed -- 

| MR. HRUSKA: Yes, I am, your Honor. Yes, I am. 

THE COURT: By hypothesis, he does. 

fes, I was assuming that. 

Either he has got to put together this transac- 
tion all ac once, that is, he has got to go to each of the 
copyright owners and say to them, "I will make this deal 
with you but it is not firm unless I can line up all the 
other guys." 

He has got te do this in a relatively limited 
amount of time when he is preparing a program -- his at- 
tention is drawn to something else, like one of the pack- 
agers said he thought that would just be unfeasible. 

THE COURT: Either he has got to call all 
these people together or he has got to start dealing with 
them one by one. 

Tf he deals with them one by one and he makes a 
firm deal, he is paying out money and he may even yet have 
to pay de per program fee. 

That situation is a strong incentive for packager: 
to avoid doing this. 


Moreover, the prices which he is going to have to 
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pay are going to be I think very affecte- by the presence 
of the per program fee. 

Any copyright owner who has reason to suspect 
that he is either the last guy in line,or one of the 
last guys in line, or he may be the last guy in line, is 
going to know that he has got a lot cf leverage in that 
situation; and even though he also knows that the producer 
1f he does not deal, can go elsewhere for that song, he is 
going to know, 1 think, that the next guy making that cal- 
culation can make the calculation just the way that he 


can. 
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THE COURT: I think Mr. Sipes at one point 


suggested that he paid 8.9 per cent instead of 9 per cent 
or some such figure, just below what CTN would have to 
pay if it went back to ASCAP, 

A I think that's right, your Honor. I think we 
are dealing with a situation in which there is necessarily 
a small number of seilers with respect to any given progran, 
and I think one of the things we know about the market in 
which there are a small number of sellers is they tend to 
be conscious of what each other is likely to do and of 
their effect on cach other. [Even apart from the question 
of leverage from the last guy, it seems to me every copyrigh 
owner will ind it in his interest to make a calculation 
that says "Here is the per-progriin fee, here is the 
number of songs this packager wants tc use,"the price per 
song is going to be, you know, the result of dividing the 
one into the other. That is the sensible price to charge, 
and he will know that ever ybody else can make that calculz- 
tion. 

In that situation, even if there is some bargain- 

ing, an artificial element hae been injected into the 
sompetition for songs. You would expect price to 


settle on something highly affected by the presence of the 
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per prog-am fee. 

Then that gives the’ packager, thinking about 
this, relatively little incentive to go out and deal. 
Even if he does deal successfully, no competitive market 
is brought into being. There is no further competition. 

As regards the next program, you have to start 
ower again from Square l. It is not like bypassing the whcl 
thing and having the machinery in which all neg. ations 
take place that way. You are no further along really when 
you have negotiated for the first program than you are 
before you negotiated for the first program, and except 
that you may know some more names and addresses, you are 
rot really much further along when you have negotiated for 
the hundredth program than you were before. 

Moreover, I think there is at least one more 
reason why people are going to be reluctant to deal in this 
situation that didn't apply really to what we discussed 
before, and that is the following: 

The ASCAP system has in it some features which 
mean that individuals dealing on a per-program basis with 
CTU are going to lose money thet is not reflected directly, 


so to speak, in the amount of CTN is paying through 


ASCAP., 
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Those features are two. Inthe first place, ASCAF 
divides its uses so to . eak into surveyed uses and non= 
Surveyed uses, 

ASCAP surveys the networks, in particular, to 
get an idea of what is being played, and it adjus<s the 
amount of money which it gives out ns the result of perforn- 
ances on unsurveyed music like bars, restaurants, skating 
rinks and so forth, dy making adjustments, taking into 
account the survey. 

Now the man who licenses CTN directly is going 
to find that when ASCAP surveys his use, because it surveys 
only uses lícensed through ASCAP, he is going to count for 
less than the survey and that is going to result not merely 
in the fact that of course ASCAP won't pay him directly, 
for CTN's use, but there will be loss of income from 
unsurveyed uses which would otherwise have come to him 
as attributabl eto his being counted in the ASCAP su wey, 

Secondly, ASCAP has a feature in the ‘istributio 
system called qualified works. If a work is played 
sufficiently in feature performances it makes a lot more 
money than when used fox hackground music, han works which 
played less frequently. 

And a guy who gets in the habit of dealing with 


CTN on this program by program basis, will have to consider 
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the quest n of whether the performance on CTN for which 
he is dealing will make the difference between his work 
qualifying or not qualifying. 

That could be a matter of substantial amount of 
money to him in the uses which are paid through ASCAP. 
So unless ASCAP in this per program situation will wholly 
change the method which it uses, it will pile up credits in 
works not licensed by ASCAP, there would be an added 
incentive not to deal. 

Finally, there is another big consideration 
and that is the following: 

The per-program rate, I have becn asked to assume 
is hicher than the blanket rate. I think that is -- 

THE COURT: I think we can agrec it would be 
a highe. percentage rate, It has been, 


MR, TOPKIS: That is what the assumption is in 


the question. 


Q Let me jump in then, our Honcr, with this 
question. Is there anything inherent in the nature of a 
per-program license which would like you to conclude that 
it would be irrational from ASCAP's standpoint to apply a 


lower rate tG a per-program license than is applied to a 
blanket license? 


MISS KEARSE: Your Honor, I object. There is 
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a provision in the consent decree that any per-program 
license or any other type of license offered has to give 
the user a genuine economic choice. 

MR. TOPKIS: More than that, ‘your Honor, right 
now we are not getting from any of the networks a 
percentage. We are getting flat sums from all the network 

MR. HRUSKA: I asked the question in terms of 
a comparison of rate, whether it is a percentage rate or 
per dollar basis? 

TIE COURT: I think it is appropriate, as long 
as we have Dr. Fisher on the stand, and it would be 
appropriate for you to ask your cxpert too, sS'r^^ we have 
so little experience to go on with regara to what the 
licenses might be like if they were executed, he ould expec 
a per-program license to be negotiated at a higher percentzg 
of revenuc than a blanket license, and if so why, and if not 
why. 

Coula you answer that question, Professor Fisher? 

A I think if there were to be a genuine economic 

choice there would have to be a higher percentage of 


revenue use because if they wore offered at the same per- 
centage of revenue or a lower percentage of revenue than 


a blanket license, it will turn out that everyone will 
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certainly accept a per-program license because at worst 
they would be paying the same amount ar the blanket 
license and they may be able to avoid it. 

I can't think that it would be in ASC.P's or 
BMI's interest to offer a per-program license. 

THE COURT: In other words, if a per-program 
license were at the same percentage rate it would be for 
partial use? 

TUE WITNESS: Well -- 


THE COURT: Never mind answering. 


THE WITNESS: It would be like splitting up a 
blanket license. 

THE COURT: You would —" not pay for more pr¢ 
grams than youwanted to use if you get them at the same 
rate per program, is there, the same per blanket. 

THE WITNESS: In that sense it would be. And yo 
know unless ASCAP and BMI want to gc out of the blanket 
license business altogether, the sort of equivalent choice 
t» be presented has got to involve a higher rate for the 
per program license. 

THE COURT: Based on that answer, why don't 


you proceed with your next question or your last question. 


MR. IIRUSKA: Your Honor, I have another question 
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on this subject. 

Q You testified before about your opinion concerii 
whether the per-use schedule of rates would operate as 
a ceiling price. I think you said it would not. Do 
you have an opinion or what is your opinion as to whether 
or not the per-program rate would operate as the ceiling 
price. 

MR. TOPKIS: Ceiling price on what, may I 


inquire? 


MR. IIRUSKA: On the price of music for the par- 


A Well, I think it would since the packager knows 
he can get the music by paying the per-program rate. It is 
hard to say how he would ever get himself into a situatior 
where he would agree to pay more and he might very well 
find himself in a situation in which he would pay less. 

TIE COURT: On the other hand, would you expect 
the copyright owner to drive for a price as near to the 
per-program price or his share of it as he could? 

THE WITUESS: I certainly would, and I think} I 
said one way of saying what I said a little while ago ip 
that the per-program price divided hy the number of sine 


provides an obvious target for people to aim at, and I 
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think that's where negotiations would tend to come out, 
a little under the per-program rate, but -- 

Q Do you think there is any relationship between 
the fact that the per-program fee, the rate, would operate: 
as a ceiling price and what that rate would be? 

A Well, I think that that would mean, that ASCAP 
and BMI would find it in the interest of their members who 
are proposing a per-program license to propose one reasonebl 
high and I think that the difference in rates between a per- 
program rate and a blanket rate provides another reason that 
we haven't actually gotten into ít as to why it would be 
the case that a per-program, program by program bypass 
wouldn't work. 

Q What is that? 

A Well, suppose we consider to what extent CTN 
would have to succeed in direct licensing in order to come 
out ahead or at least in order to break even, and having 
done the program by program route rather than having 
accepted the blanket license, I have made some calculations 
as to how that would have to come out. 


Now I hope your Honor will forgive me, but I an: 


unable to resist asking if Ican use that beautiful blackbcard 


on the other side of the room. 
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COURT: I am going to resist saying you 


WITNESS: Thank you. It is an occupational 
disease. 
THE COURT: I assv»ed it would happen sooner or lite 
(Witness at the blackboard.) 
A If CTW takes a blanket l‘sense -- I am sorry, 
I am qoing to have to assume by way of illustration what 
rates would be, although of course it is possible to make 
this same computation for different rates, and I have taken 
two por cent of revenue to be the rate which CTW would 
pay under a blanket license, and I gatner that is approx- 
imately the historic rate, and I have taken 9 per cent to 
be the rate which they would pay on a per-program license 
because that is the rate listed in the license for andivid- 
ual television stations that is in evidence. 
If they take the blanket license they are going 
to be licensing 100 per cent of their programs at 2 per cent 
If they take -- I will concentrate only on the 
question of bypassing ASCAP and for the moment leave BHI 
out of it -- let's suppose that there are some programs 
which CTN would have in that situation that wouidn't 


use ASCAP music. I don't know how much that will be, but 


let's give it a name, Suppose it is Z per cent, and suppose 
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that on Y per cent of the programs they succeeded in 
direct dealing,and let's suppose first that contrary to 
what I testified I think what actually happened, thet the 
amount of money they paid for music in the programs in 
which they successfully bypassed was not very close to the 
per-program rate. Let's take it very far from the per- 
program rate. In fact, let's take it down below the . 
blanket rate and let's assume they only pay one per cent 
of the revenues in the programs vhich they succeed in bypass 
Then they are going to be paying one per cent on Y, 
fraction on Y of the programs, and they are going to be 
paying 9 per cent by assumption on a fraction which is 
giver by 100 minus Z minus Y. 

This is the fractíon of the programs which contai 


no ASCAP music and which has not been directly licensed. 


TIE WITNESS: All right. Well, that i3 almost 
all there is, I am pleased to say. 
A How, suppose that these alternatives were to 
just come out even. Then this would have to be the same 


amount of money as paying two per cent on 100 programs. 


From that it is possible to calculate on these 


assumptions given the fraction of programs that 
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don't cortaiín ASCAP music what would be che fraction 


that they would have to succeed in direct licensing to 


come out ahead, 
TIE COURT: I see. 


TIE WITNESS: I have made that calculation on 


these assumptions. 
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I have made that calculation on these assumptions, 
and the reason I have got this thing in my hand js that lonc 
division is not oneof my strong points. 

Anyway, if you put here a percentage with no 
ASCAP music and we put here the percent of the total programs 
which must be bypassed and we put here the percent of what 
I will call the ASCAP programs that have to be bypassed -- 
that is the success rate dealing with ASCAP publishers and 
writers -- then what we find is the following: 

CTN programe contain -- the vast preponderance of 
CTN programs contain ASCAP music. I think that is stipulated, 
Let's start by supposing there are no CTN programs that don't 
contain ASCAP. In that case, it turns out that in order to 
make the system go, they have got to succeed in bypassing 
87-1/2 percent of the prograns. 

And that, of course, is saying 87-1/2 percent of 
all the programs which have ASCAP music. 

THE COURT: You say to nake the system go. Does 
that mean to come out at no greater expense than if they hac 
a blanket license at two percent? 

THE WITNESS: That's correct. 


Q To make it go or the break-even point? 


A That's the break-even point. 


If ten percent of the programs contain 
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music, then in order to break even they have got to success 


means, in that case, some of the programs don't use 
ASCAP musie. They have got to bypass 84.7 percent of the 
programs with ASCAP music. 

I don't want to drag this out, so I 111 jurm 


to where there is as much as 39 percent of the programs 


| 

| 

fully bypass 76-1/4 por at of the total programs and that 
| 

| 

| 

| 


that use no ASCAP music and in that case, in order to 
break even they still have to bypass 53.75 percent of the 
total programs but that still is over three-quarters, 
76.7 percent, of the programs that use ASCAP music. 

That neans that, looking at this, if they 
can't expect to be successful in bypassing ASCAP when 
they try at leas: as much as three-quarters of the time, 
they can't expec“ to nave come out at the end of the sys- 
tem even at low prices here (indicating), when they bypass 
thay can't expect to come out paying as little as they 
would pay for a blanket license. 

It's not a sensible alternative for them to 
attempt unless they are willing to pay a fair amount of 


money in order to do it. 
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THE COURT: I take it there is no objection 
to having Dr. Pisher's piece of paper marked an exhibit 
with copies to everybody, so I can look at it some time. 
MR. HRUSKA: Fine. 
THE COURT: We willadmit it in eviderice. 


Mr, Topkis? 


MR. TOPKIS: Indeed, do I gather that the piece 


of paper is a copy of what is on the blackboard? 

THE COURT: At least the bottom part, I unders 

THB WITNESS: No, there is more on the black- 
board -- sorry. The piece of paper consists of two things, 
Mr. Topkis, maybe the simplest thing would be for you 
to look at it. 

THE COURT: Describe it for the record. 

THE WITNESS: One is ^ complete table of the sor 
from which I have drawn three lines which contains the 
figures not only for zero and 10 to 30 per cent, but in 
between and the ot her is not quite what is on the top of 
the board, but it is something which states the assumptions 
that went into the materíal on the top of the board. 

You can figure out what was goíng on from it. 

THE COURT: I think after that interesting 


demonstration, it would be a good time for us to break 
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for lunch and we will be back at two o'clock. 


(Luncheon recess.) 
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AFTERNOON SESSION 
2:25 p.m. 

MR. HRUSKA: Your Honor, this morning I had 
asked Dr. Fisher a question based on an assumed type of 
& per program license. 

THE COURT: Right. 

MR. HRUSKA: And your Honor had inquired as to 
whether the fee in that license would be the same fee for 
each program irrespective of the amount of music used on 
the program. 

Simply to make the record clear, I would just 
like to explain the reason why that assumption was in the 
question, and that is a form of license in which the fee 
for a particular program for a direct relationship to the 
nature and quantity of the ec used on the program which 
had not been license. directly, would in essence be a 
per use rather than a per program license. 

THE COURT: I am quite aware of that. I don't 
remember asking the question that you seem to think I did 
ask, but if I did, it certainly was noc intended to convey 
that I had any other thought than what you described. 


eee 


PRANKLIWN FISHER, resumed: 


DIRECT EXAMINATION (continued) 
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BY MR. HRUSKA: 


' performed certain calculations on the bla-kboard regarding 
the point at which a television network or CTN, having a 
per program license of the type defined, would break even 


with a blanket license. 


| 
Q Now, before the luncheon break, Dr. Fisher, you 


I'd like to ask you to change the assumption some- | 
what; continue with the assumption that the direct licens- | 
ing rate is one per cent, but assume that the per program 
rate is not 9 per cent but halfthat, 4-1/2 per cent. 

Could you calculate the break-even point under 
those assumptions? 

A Yes, I could. 

Q Will you do that? 

A Do you want me to go to theboard and do it or 
do you want me to tell you how ít comes out? 

THE COURT: I think probably we will be likely 
to understand a little better if it is done at the board. 

THE WITNESS: Okay. 

(Witness at blackboard.) 

THE COURT: I assume you will follow the same 
methodology. 

THE WITNESS: Well, as before, comparing the 
blanket license with 2 per cent and 100 per cent of .the 
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prcgrams, against direct licens'^g with Y per cent of the 
programs at one per cent of the revenue, and then the rest 
of it, 100 per cent minus the part direct license,m: is 
the part that has no ASCAP at 4-1/2; 

Working with that, we get a relationship betveen 
the fraction that had no ASCAP music and the fraction of the 
total programs which would have to be by-passed in order 
for CTN to break even, and that works out as follows: 

If all of CTN's programs had ASCAP music, then it 
would still be the case that they would have to by-pass 


approximately 71 per cent of the programs in order to break 


even, even at 4-1/2 per cent per program rate. 


That, of course, would be the same as 71 per cent 
of the programs using ASCAP music. 

If 90 per cent of the programs used ASCAP music, 
they would have to by-pass approximately 58.6 per cent of 
the total programs or about 65.1 per ceat of the programs 
using ASCAP music, because you still have to get roughly 


two-thirds of the ASCAP copvright holders to deal with 


them directly at a rate of 1 per cent. 
Finally, if only 7° per cent of the CTN programs | 
are ASCAP music, they would have to by-pass, I think it 


works out to 32.9 per cent of the total programs or approxi- | 
| 
mately 47 per cent of the ASCAP programs. | 

| 
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You still have to get almost half of the ASCAP 
people to deal with them in ocder to get-- come out to 
the same amount of money. 

(Witness returns to witness chair.) 

MR. TOPKIS: Your Honor, I am not sure wherher 
the record discloses if we marked the various papers tle 
doctor has been using. 


THE COURT: No, they have not been marked, as 


recall. We z3r hat they srould be not nly marked but 


put into evide ce 


MR, TOPKIS Fine 

MR, HRISKA: We can do that now. 

THE WITNESS: This one is simply full of scribbles. 
THE COURT: Are you going to be here tomorrow? 


THE WI'"NESS: I am, 1f you need me. 
THE CURT: What is that? 


THE "ITNESS: I am if you need me. 
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THE "OURT: I was led to believe by Mr.Hruska it was 


likely that you might be but in any event, I would like t: 


have the material that is on there that is relevant to 
this transcribed in such a way that it be under: id by 
us all and put into evidence. 


MR. HRUSKA: We will do that, your Honor. 


MR. TOPKIS: Whether or not Dr. Fisher is here, 
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it can surely be done. 

THE COURT: That is right. 

MR. HRUSKA: We could mark right now the papers 
that Dr. Fisher used this morning on his first demonstra- 
tion. 

THE COURT: Let that be marked for identifica- 
tion at this time and then either the original of the first 
piece can be put into evidence if it is in proper shape 
or a cleaned-up version can be 

(PX 882 mar 

THE 

MR. HRUSKA: 


Q Dr. Fisher, I believe you testified this morning 


that you did not consider the direct licensing rate of 


l per cent in these examples to be a realistic figure. 

Assume that the per program rate is 4-1/2 per 
cent, and the direct licensing rate is 3 per cent, and the 
prevailing blanket rate is 2 per cent; is there a break- 
even point under those circumstances, that is, could CTN 
by by-passing the per program license break even with a 
blanket license? 

A Well, it depends on how many of CTN's programs 
have ASCAP music. If all of CTN's programs had ASCAP 
music, then there would be no way in which CTN could break 
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even on that basis because even in that if they succeeded 


indirectly licensing every song they used, they would be 


paying 3 per cent inst2ad of 2 per cent. In effect, it 
would have to turn out-- there would be a break-even point 
only when about two-thirds-- ye xactly two-thirds of 


the programs used ASCAP 
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THE COURT: Where does the 3 per cent figure come 


MR. IIRUSKA: This is what I assume in my question 


your Honor. 


MR. HRUSKEA: No, rather the one per cent, 
THE COURT: B11 righ I he you said two 
instead of three pe 


stand. 


using ASCAP 
of ASCAP music, then i ring t ser cent on 
two-thirds of thi 
of them, evn thc 
only then. 

as low 
as 4-1/2 p ant ;ul } ra tional in your opinion, 
for the 
license? 

A Xx Gen s i ps Y think these compu: 

tations show, a j y : they were going to 


be able to deal 


HERN I 0 OURT REPORTERS 


UNITED STATES COURT He 


t 
1 
LI 


mbb-2 


Fisher-direct 1736 | 
I am sorry, | 


even if they assumed the music: they could 


deal for they could get at a much lower rate, “hey would 


have to assume that they could deal for almost all of that 


music or large chunk: of that music before it would pay. 


j 
| 
Q You don't believe that the assumption that 9 


licensing rates would be lower than previaling blanket 


rates is realistic? 
A No, I think that the direct licensina rates woul: 


be pretty close to the €8 which I testified 


— — —ä—bõ 


would in the nature of 


LJ à. 


be highe than the blanket 
rate. 
Q Returning briefly to Subject we discussed 


this morning, namely, the hypothetical] bypass by the CBS 


television network Of ASCAP 


— M — — — (TJ: 


and BMI, in your opinion wouid 


it be rational for ASCAP members not 


-O want to deal direct: 
with the CBS television 


network or packagers of CTN pro- 


grams in such a bypass situation 


A Yes, I think ASCAP and BMI members are in a 


ai 


Situation in which they 


are not exposed to price competition 


I think most people would rather 


remain — rational people 
would rather remain in t 


hat rather than expose 


themselves to tho uncertainty of the competition. 


Q Would your opinion in that regard be the same 


absent the fact that came to 


— — 
— — 


your attention with respect 
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to the 3M incident? 

A Well, I think the facts from the 3M incident cer 
tainly support that view. Yes, I think a general view woul 
have to be that people who are organized in a system 
which insulates them frum price competition would be rather 
reluctant, and properly, in the sense of their making | 
a proper calculation of self-interest, properly relu t^nt 
to deal with somebody who is explicitly trying to attempt 


to break down that system. 


Q Do you have some familiarity with the rate makir 
| 
procedures set forth in the ASCAP consent decree? 
| 
A Yes, I do. | 
| 
THE COURT: How was that derived,from study i 
| 
i 
of the decree? | 
[| 


THE WITNESS: Yes. 
Q In your opinion, does that decree or do those 


procedures provide the economic equivalent of a competitive 


— A t tt t ns 


system? 
A No, they don't. 
Q Or fees set in a competitive market place? 
THE COURT: Or what? 
Q Or fees set in a competitive market place. 


MR. TOPKIS: Which is it? 
THE COURT: I quess he is asking two questions. 
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MR. HRUSKA: I guess I am, your Honor. Perhaps 
I should break it down. 
Q Do those procedures or does that decree provide 
the economic equivalent of a competitive system? 
A No, 
Q Why not? 
A Well, I think there are two aspacts to discuss 
i 
One is whether, given the overall rate which might be set | 
by the consent decree Judge, ther if that were set 


so as to mirror the total amount jf payments for music that 


j 

j 

would be made in a competitive system. then we would have | 
I 


some sense the equivalent of a competitive system, | 

The other question is whether it ig reasonable | 
to suppose the consent decree Tudge can in fact set such 
a rate. I think the answer to both questions is no, and 
let me say why. 

First suppose that the total amount that CTN and 
other networks were to pay to the performing ríghts society 
vas somehow fixod at the same figure that would emerge from 
the total of all competitive market transactions, that 


would still be a blanket license, and a blanket license is 


} 
| 
Still inherently distortive of incentives toward the | 


efficient allocation of rosources, It would still be the 
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case the way I mentioned this morning that packagers would 
be unable to trade off music against other inputs and save 
money thereby. 

It would still be the case that the prices paid 
for music would be divorced from their use; and so on. 

Secondly, I don't believe that it is possible 
for anybody, however wise, to come up with a number that 
is the total amount or even close to the total amount of 
money that would be paid by the networks under a competitiv 
system. 

A competitive system has never existed in the 
performance rights industry. There is really no history 
to go on. 

In a competitive market, the machinery for 
negotiation, the ways in which the transactions take place, 
would be different from machinery now in existence. There 
would be different transactions for different kinds of musig, 
ent uses, different transactions for different songs of the 


same type depending upon their relative values to users, 


different transactions for the same kind of music in — 
| 


relative values to copyright holders and so forth. 


There are a fantastic number of those transactions 
and I don't see how it is possible for anybody to predict 


what the outcome of those transactions is likely to be. 
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THE COURT: Are you saying, among other things, 
because I know it is not the only thing you are saying, 


that if there had been a study made of the industry which 


provided information with regard to amounts paid and 


if there had been a history of competition which provided 
a factual basis for such a study, then a Judge or anyone 
else asked to accomplish what Judge Ryan has been asked 
to do might, I use the word "might" advisedly, be able to 
set a fee which would be the economic equivalent of a 
competitive thing but without the present conditions in 
your opinion, cannot be done by anyone 

THE WITNESS: As regards the setting of the 
total fee, I think that is right. 

Q Do you believe that a Judge called upon to set 
per use rights under the per-use system that we discussed 
could do that on a rational basis? 

A Yes, I do. 

Q Why? 

A I think that is altogether different and it is 
different for at least two reasons -- in the first place, 
as I testified tnis morning, there is a sense in which the 
rates set under a per-use system are self-correcting. 

If they are too high, they will be bargaining 


under the rates. 
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If they are too low, people wi:.1 withdraw 
from the system and will be bargainina outside the rates. | 

I think the only thing that has to be kept in 
mind is the fact that tħe rates will apply to nco-notice 
use of music, the music in the can, and they have to be 
f high enough to give a reasonable return for that. 

But beyond that, it is not, I thinx, a crucial 
problem because the object is to sec a system mich create 
a machinery for competitive market to take over. 

Moreover -- 

THE COURT: Can I get in there & minute? Are 
you really saying that the Judge, at least the first year 
round -- it might be a little different as things went 
on, of course -- would be able to do a better job on this 
new system, per-use system, or merely that there would be 
less damage done if he didn't make the right decision 
because things would correct themselves? 

TNE WITNESS: Well, I think I am say ing the 
latter, your Honor, as regards to the first time around -~ 

THE COURT: Thereafter, I can understand that the 
Judge or anybody would be guided by what actually had 
occurred in the market place? 

THE WITNESS: That's right. There would be 
an immediate amount of experience accumulating for him to 
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THE COURT: Thank you. 

Q As an economist, Dr. Fisher, in your opinion 
would the ability or likelihood of the parties negotiating 
per-use rates be affected materially by the fact that the 
Court was standing by ready to set those :ates, if the 


parties could not agree? 


A I think that would assist the parties in —" 


& bargain and, yes. 

Q Why is thut 

A Well, I think that both sides would know that a 
bargain of some sort is going to be reached, either at a 
rate they agree upon themselves or at rates that are going 
to be set if they can't agree. Neither side is going to be 
able to force the other back into the nen of no 
agreement. 

I think given that, both parties are likely to 
feel that they are better able to protect their own inter- 
ests and the interests of their members in the case of the 
performing rights societies by doing the negotiations them- 
selves and using their expertise in the music field than 
they will be in a litigated proceeding. 

THE COURT: I don't know whether this is 
really within your area of competence or not, although you 
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have just ventured an opinion on it, that a distinction Í 
might be made there between -- we are not talking about a 
Judge fixing any private negotiation, are we? 

MR. HRUSKA: No, your Honor, The question wasn’ 
meant to imply that. 

THE COURT: I want to raise for your considera- 
tion the question of whether there isn't another way of 
looking at this as a result of experience in collective | 
bargaining of unions and so on, which it seems to me a | 
Court can take some judicial notice of, as having perhaps 
the opposite effect, that as more and more devices are made 
available for outsiders to make these decisions, somebody 
having a collective responsibility, such as a union leader, 
in which I wouldn't say the dynamics are necessarily the 
same for ASCAP, wíll leave it up to the outsider so he 
doesn't have to assume the responsibility. 

I don t know whether you considered that aspect 
of it or whether you necessarily think it is relevant here, 
but it occurs to me. 

THE WITNESS: Well, I think there is something 


in it. I think -- put it this way. I think if the parties K 


were in some sense symmetrically placed as they are perhaps 


in collective bargaining, which I don't know very much 


about, that would be a larger factor than it is here. 
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I think here perhaps the overriding considera- 
tion is the question of whether by failing to reach an 
agreeme nt, the performing rights societies can or cannot 
force CTN back to a bianket license. 

Q What had your prior answer assumed on that point 

A Well, I think my pr'or answer incorporated the 
view that said that the agreement wouid be more likely if 
it was evidence to both parties that that could not happen. 

Q I would like for you to consider the following 
proposition -- that while the CBS television network holds 
an ASCAP blanket license, i* engaged upon a program of 
attempting to directly license music from copyright pro- 
prietors for CTN programs and after having done that for 
some substantial period of time it makes an application 
under the ASCAP consent decree fc. a new blanket license, 
asking for a lower rate by virtue of the direct licensing 
that it has engaged in during this interim period. 

The question I would like to put to you, Dr. 

Fisher is, again, of course, as an economist, would you 
regard a decision by CTN to embark upon such a project 
as a rational decision? 

A Well, of course, I can't possibly predict what 
Judge Ryan might or might not do when faced with such 


an application, and I suppose in a way that is the point. 
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I don't think CTN could possibly predict what 


Judge Ryan would do when faced with such an application 


It seems to me that,not presuming to put myself 
inside Judge Ryan's thought processes, but putting myself 
in CTN thought processes, thinking about Judge Ryan's 
thought processes ~- I don't know whether it is easier or 


harder but it is different -- it seems to me if I were 


either and that would make the situation a little risky. 
| 
! 
| 
| 


thinking about what Judge Ryan would do, I would think that 
he would be very attracted by the notion that the fee for 
the blanket license ought to be reduced by the amount at 
has been paid in direct licensing. 

If that is how it came out, CTN would have ende 
up paying the same amount as if they had paid for the 
blanket license in the first place, and they would, of 
course, run the risk that it would be more after a reasonable 
amount »f litigation. It doesn't seem to me that that is 
a terribly attractive or rational prospecc for CTN to want 
to get into. 

THE COURT: In other words, in this case, it | 
wouldn't be a question of nothing ventured, nothing gained, 


but something ventured and perhaps nothing gained? 


THE WITNESS: Possibly something lost. 
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Q Do you foresee a competitive market being estab- 


lished by that process? 


A You mean assuming CTN decided to go ahead and do 


Q Yes. 

A I don't really know how that would end up but 
I guess the trouble is that I don't think CTN can know how 
that is going to end up either. It seems to me an around- 
about way to go about engaging in this venture. 

THE COURT: Isn't the major economic factor 
there the uncertainty of knowing the outcome? 

THE WITNESS: That's right. 

If the price doesn't change, they have ended 
up paying twice for the music. 

THE COURT: And you don't conceive the price 
changing down to a point where they are going to have to 
pay less? 

THE WITNESS: If I had to predict-- if I were 
CTN trying to predict what Judge Ryan would do, I think 
that is the obvious place te predict. 

MR. TOPKIS: Your Honor, can this be anything 
other than gues. ing games? 

THE COURT: I don't think the Professor intends it 


as much more than that, a guess, On thig subject. 
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On the other hand, it is necessary for CTN to 
do what it can to put views before me since it has been 
suggested by the defendants that they pursue this route. 

Q Could you define a monopoly for us? 

A A monopoly is a firm which has power to keep 
the prices up and what necessarily goes with that power, 
to exclude — from its market. 

Q What do you mean by the term "market"? 

A Well, economists like to talk in something like 
the abstract about the market for homogeneous good, in 
which there is a b nch of suppliers supplying that good 
and a bunch of buyers buying the good and there are not 
very many close substitutes and it is all very easy to 


describe. 


the case that there is a collection of heterocenous goods 
and a chain of substitutes and it is hard to dro» the 
line as to where market boundaries ccme. 

Typically, two goods ought to be included inside 
the same market. If either -stomers can readily turn from 


one to another so that by using them,as it were, inter- 


| 
In most cases, in real life, it turns out to be | 


changeably, customers can avoid a price rise on the part 
of one good by going to the other, or in economics, if the 
technology of manufacture of the goods is 30 close that an 
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^ | attempt on the part of one group of producers to raise 

: | the price would cause the other croup to change what it is 
|] 
| 
{ 


doing, produce the same good as the first one, that would 


Um 


be an interchangeability in terms of supply. 


é j Necessarily, in most real life situations, 
7 | these are matters of degree. 
8 | v In your opinion, do ASCAP and BMI operate in the 


same market under the present system? 


MR, TOPKIS: Operate in the same market? 


I have no objection to that question. I'm sorry; 


it is not the one I expected. 


THE COURT: All right. 


Can you answer? 


A Well, the present system is kind of peculiar, 


it seems to me, in that respect. Individual pieces of 


music are, to a creater or lesser degree, interchangeable. 


Talking now about performance rights, packagers have some 


choice in changing what they do, gcing from one individual 


piece of music to another individual piece of music, and 


if the songs were priced individually, there would be a 


v 


sense in which a great deal of different music would be 


in the same market and quite possibly ASCAP and BMI music 


would be in the same market. 


But the thing about the blanket license system 
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is that the commodities which are dealt in are not individ- 
ual songs. They are individual blanket — even 
tough ASCAP music may be in some respects @ substitute for 
BMI music, the ASCAP blanket license is not a substitute 
for the BMI blanket license. 

It is not possible for a customer, if ASCAP 
raises its price, to say, okay, I won't take your version 
of this commodity, ASCAP; I will go to BMI with a lower 
price and use a BMI license instead. 

Television networks hava to use both and in 
that sense tbey are not substitutes and I would say that by | 
. choosing to do business in, or converting the world into 
a world in which the commodities ure blanket licenses, 
ASCAP and BMI have converted it into a world in which 
they are each essentially dealing in a separate market. 

Q In your opinion, then, is ASCAP and BMI each 
& monopolist? 

MR. TOPKIS: Cbjection, your Honor. 

THE COURT: Becsuse he has asked for an opinion 
on an ultimate question? Is that it? 

MR. TOPKIS: That is one reason. 

I thínk the answer will go echoing down through 
the corridors of time far more than i. would have utility 


to your Honor but more than that, it is kind of a tail- 
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chasing bit. 

He is being asked for facts here or opinions 
but when he says that they operate in two different markets, 
to ask him then, to that degree, hehas given something 
useful to your Honor. Beyond that, I simply think not. 

THE COURT: 1 11 sustain the objection. 

I think on the basis of my view that Dr. Fisher 
has by what he has testified to up to this time, given me 
enough information and opinion so that I can answer that 
qustion and it is I who will have to. 

Y don't think he has gíven me many choices 

MR. TOPKIS: We may have skipped a headline 
Variety; that is perhaps the most important. 

Q There is some economic hypothesi3, I think 
somewhere, Dr. Fisher, about each company in a sense beíng 
considered a monopolist of its own product. 

Do you know what I am referring to? Have 
ever heard that doctrine? 

A Well, there is a trivial sense in which every 


manufacturer of something with his particular brand name 


on it is the only seller of that particular something 


with his brand name on it. 
That is not a terribly meaningful sense if 


there are other manufacturers selling substitute products 
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with other brand names on then. 


Q Is there a distinction in your mind between that 


sort of market position, as it were, and the one you pre- 


viously ascribed to ASCAP and BMI? 
A Yes, there is. 


MR. TOPKIS: I think it is self-ev‘dent, your 


Do you need anything more on that? 

THE COURT: Not for me. 

I am aware that you are not saying that the 
only reason they need ASCAP music is because it is called 
ASCAP music. 


THE WITNESS: Yes. It is moch more substan- 


THE COURT: It is an actual demand for the kind 
of music in ASCAP's inventory and an actual demand for 
the kind of music in BMI and neither one would be suffi- 
cient alone for the TV networks. 

Q In your opinion, Dr. Fisher, do ASCAP and BMI 
have power over the price? 

MR. TOPKIS: Objection, your Honor. 

THE COURT: No. I'll allow an answer to that 


question. Of course, I know what the legal aspect of it 


is but we are talking economics now. 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT Housé 


aver E aa * 


Fisher-direct 
MR. HRUSKA: Exactly. 


MR. TOPKIS: I don't even think we are talking 


economics, when a man is testifying not about anything 


with which he has had the slightest experience, but about 
something where he has read some testimony in this case, 
some of which hasn't even undergone cross-examination. 
THE COURT: Weil, I understand that indicates 
very serious limitations to be placed on the opinion but 
I think the opinion has some vaiue within those iimitations. 
Purthermore, you are perfectly free, of course, 
to cross-examine on it. 
I'll hear it. 
Q When you state your opinion, Dr. Fisher, could 
you state the basis for it? 
MR. TOPKIS: Could we have ASCAP and BMI at 
least separated? 


THE COURT: Yes. 
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A Well, but I thínk the essential part of the 
answer goes to the fact that in fact they are separated, 
that ASCAP, if it raises its price for the blanket license 
now, ASCA^ if it raises its price for the blanket license, 
does not run any substantial risk of havinj the television 
networks go to BMI. 

BMI, if it raises its blanket license, does not 
stand any substantial risk of having television networks 
go to ASCAP as a substitute. 

That's what there is to say about that. 

Q In your opinion, does the ASCAP consent decree 
operate to remove ASCAP's power over price? 

A Not materially. 

Q Why is that? 

A Well, as I testified before, I don't think the 
consent decree judge can possibly know what the price, 
the overall price would be that would be paid for music 
in a competitive market. Even then, all he has to go on 
is the experience of the past. 

I think it is true that if ASCAP were suddenly 
to double their price or triple their price, it would be 
possible for the judge to say "No, that is unreasonable, 


that can't be what a competitive market would do" but 


barring that, so long as ASCAP is somewhat circumspect about 
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the speed at which it keeps raísing its fee, I don't think | 
the judge can have much basin to go on, other than that, 
to limit ASCAP's ability to set the price as high as the 
market will bear. 
2 I belíeve you testified earlier that you had 

some familiarity with the ASCAP distribution formulae as 
a result of reading the materials annexed to the stipula- 
tion. 

Are you aware of the fact that performances on 


each of the television networks generate a certain number 


of ASCAP credits for the members of ASCAP who have rights 


Q Assume that the payments made by each televísion 
network per each credit generated on the network during 
the course of the year differs among the networks; that 
is, each network pays a different amount of money per credit 


THE COURT: By virtue of paying a different 


license fee? 


to the music which is performed? | 
-f 

e A | 

| 


MR. HRUSKA: That is right, and by virtue of 
there being a differing number of credits. 

In other words, we divide the number of credits 
into dollars. 

THE COURT. Ail right. 
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o What would that imply to you as an economist 
with respect to ASCAP's power over price? 

MR. TOPKIS: Is it suggested that: there is any 
predicate whatsoever in the record for that question? 

THE COURT: I don't know that there is any- 
thing in the record except that I believe that somewhere 
in this record there msut be information about the fees 
paid by tne networks. 

I don't know about the credits. 

MR. HRUSKA: Yes, and that is in the answers to 
interrogatories, and also the number of ASCAP credits at- 
tributable each year to the various television networks is 
also in the answers to interrogatories. 

MR. TOPKIS: Yes, and what is omitted is what 
is paid per performance cn a network. 

MR. HRUSKA: That I think we could calculate. 


MR. TOPKIS: No, that is the whole point, you 
MR. HRUSKA: That is an argument of counsel,your 
MR.TOPKIS: No, it is not an argument of 


THE COURT: I don't think that Mr. Hruska is 


required to include that factor in asking this question, 
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if he could argue to me later that the omission of that 
factor is not damaging. 
How is it damaging? 


MR. TOPKIS: It is not the omission of a factor. 


It is the insertion in the queston of a statement contrary 


to undisputable fact. 

THE COURT: Then I don't understand it. 

Will you explain? 

MR. TOPKIS: T will do my best, your Honor. 

As I understand it a performance on NBC, CBS, 
or ABC is worth the same. 

MR. HRUSKA: To whom? 

MR. TOPKIS: To the copyright proprietor. 


MR. HRUSKA: That is not my question, your 


TH COURT: I didn't think it was his question, 

Mr. Topkis. I understood Mr. Hruska to ask a question 
which may lead nowhere but a different question; that is, 
that bearing in mind that each of the television networks 
pays something different from the other for a blank 
license, and that in addition, they run up a díffer« 
amount of credits -- 

MR. HRUSKA: Numerical credits. 

THE COURT: -- numerical credits from each other, 
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does that, the combination of those two factors or each of 
them singly suggest to Dr. Fisher anything of economic 
significance relating to ASCAP's power to fix prices? 

MR. TOPKIS: If I misunderstocd,your Honor, 

I apologize. 

THE COURT: You didn't misunderstand me. At 
any rate, that is the question and I don't know whether it 
is going to produce anything but it seems to be based on 
facts that exist. 

MR. TOPKIS: To that degree, it is. 

A Well, I'm sorry, your Honor, but it seems to 
me that Mr. Hruska asked me one more thing, and I have 
to know the answer to that. 

THE COURT: mat one more thing did he ask you? 

THE WITNESS: I think what he asked me to assume 
was that if you took the payuents which each of the net- 
works made, and divided it by the number of credits which 
each of the network; generated, that those ratios would 
not be the same. 

THE COUPT: We-l, all right, that is a mathe- 
matical applicatior of the two previous factors, is it 
not? 

MR. HRUSKA: Th: a would almost invariably follow, 
your Honor, from the way your Honor put the question. 
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I think there is one posit out cf infinitum of 
possibilities where it would not follow. 
I think that is what Dr. Fisher means. 

A Well, as-uming that to be the fact, then it 
would seem to me that in some reasonable sense, ASCAP has 
power over price not merely in the sense of the level of 
the price which it can charge but in the fact that it 
can charge different prices for what are essentially the 
same things to different customers That is not a usual 
circumstance. 

Q Does ASCAP have the power to exclude competi- 
tors from its market? 

MR. TOPKIS: May we know what an ASCAP competi- 
tor might be since we have been told previously that there 


is nobody but ASCAP in a market? 


MR. HRUSKA: I would be happy to have an an- 


THE COURT: I suppose we should put in the ad- 


jective "potential competitor." 
MR. HRUSKA: Right. Thank you, your Honor. 


I will repeat -the question. 


TAE COURT: Yes. 
MR. TOPKIS: Could we even have some identi- 


fication, your Honor? It seems to me thís is playing 
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Is there a competitor, a potential competitor 
of ASCAP that we are talking about? 

THE COURT: Certainly it is not an usual aues- 
tion to ask or an unusual factor in the determination 
either economically or legally of the power tokeep a com- 
pet i tor out of your market. 

Now, obviously that competitor is never tnere 
at that time. There may be certain special characteris- 
tics, and indeed I am certa y brainwashed enough by now 
to believe ithat there are special characteristics to the 
music industry, to suggest that there never could be a com- 


petitor. but I am willing to hear what Dr. Fisher has to 


say, and to leave it to you to clarify any amb'juities that 


may exist if he does not answer to your satisfaction. 

Now, can we get back to the question, please? 

THE WITNESS: Ccul^ I have it read, your Honor? 

THE COURT: I would like to have it read. 

MR. HRUSKA: It might be faster if I restate it, 
your nc or, because I want to add the word potertial. 

MISS KEARSE: May I add one thin your Honor? 
It seems to me the professor has defined the market in 
such a way that there cannot possibly be another competi- 
tor. 
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THE COURT: I think what Mr. Topkis and you are 
doing are bringing out inconsistencies or possible incon- 
sistencies in the Professor's testimony and you are going 
to have a grand time cross-examining him and see if you 
are right, but let's hear what he has to say. 
Q Does ASCAP have the power to exc?!ude any pos- 


gible potential competitors from its market? 


THE COURT: In your opinion, obviousl 
Q In your opinio: 
A Yes, I think it 
Q Why? 
A Well, I don't t.. Ink it £ - a matter of defi- 
nition; although i think I stat 28 matter of economic 


analysis that a different performing rights society with a 


different pool of musi m ASCAP is not, so long as we 
are dealing in terms of blanket licenses, is not in the 


game market as ASCAP; 


but thero is a different posit which 


þa 


at another performing rights society might form and 
take away ASCAP'*e meubership and offer -- potentially offer 
4 substitute for the ASCAP blanket license in that ferm. 

I don't think thet that can happen. 

One of the reasons 


it can't happen is the follow- 


In most: situations, a firm's power over price is 
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limited in the sense that the more it exploits its 


gustomers,tae more it makea it attractive for new entrants 
to come in and take away the businoss. 

In this circumstap^e, the better ASCAP is at 
exploiting its power over price, the happier its members 
are going to be to stay with it because that is where the 
money is going to 90. 

That will make it the more difficult for a new 
Society to form, and provide this new kind of competition. 

In addition, scme aspects of the ASCAP distribu- 
tion system make it difficult or at least impede the forma- 
tion of a different society. 

Let me come back to that. 

I believe it is also the case -- no, I am not 
sure about that. Let's go back to the distribution sys- 
tem. 

Part of the Four Pund distribution system which 
ASCAP has, sets up a system in which members are paid in 
terms of their --rewarded for continuity of membership 
in ASCAP. Theat means that an ASCAP member, thinking of 
leaving ASCAP, to join some potential new society that 
might otherwise want toform, is going to have to bear in 
mind the fact that if the society ils, the new one, 


and he comes back to ASCAP, he i: i^. to lose a certain 


amount of money. 
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THE COURT: Like losing seniority. 
THE WITNESS: That's right. 

A Secondly it is the case that the averaging part 
oí the four-fund system, because it gives credits bas. | 
upon past performances, essentially gives higher weight | 
to composers who have been relatively popular in the past 


and are less popular now than would be true on ^ current 


| 
performance basis. 


Since the pie which is divided up in the ASCAP 
distribution system is a pie consisting of payments made in 
the current year, that mea S that in each year writers 

popular in that year are subsidizing writers who have been 
popular in previous years but whose popularity | 
declined. | 

Of course they do this because they in turn in 
part will be subsidizéd later on and beoc^o^.*e they want to 
gmooth out their income for tax purposes. 

But the result of this is that if a new society 
is to form and succeed and provide a substitute for the 
blanket liecense, it. is going to have to attract establishe 


writers who own the copyrights on standard music, 


In order to do that, it is going tc have to 


subsidize them as they are in the ASCAP system; and 
they are going to have to do that, thev are going to have 
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l 
i 
to do that, they are going to have to attract new _ 
writers and set up with a miniature four-fund system, 

That is going to prevent the new society from | 
| 


forming, I think, on a small scale. The distribution systen 
is complicated enough that in order to duplicate the E 
which somebody would get out of staying with ASCAP, and 
indeed to compensate him for the uncertainty with which 
he must look at the joining of a new SOCiety, the new 
society would have to be fairly large, and economies of me 
are a standard barrier to entry. 

The new society won't be able to enter by going 


with individual copyright owners and gradually grow. It 


would have to get quite a lot of them all at once. 


ASCAP exploited its market power, the greater its at ractive 
ness to itu members, would the same thing be true of BMI? 
A Yes, certainly. 
Q Does BMI in your opinion have the power to 
exclude competitors frem its market? 


A Yes, I believe it does, and I don't want to 


f 

i 
Q You mentioned the fact that the more effectively | 

| 

| 


get inot the question unless you particularly want me to 
talk about it. I don't want to particularly get into 
the question of whether BMI members now have the right to 


deel outside of BMI. 
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It is my understanding, which I may be incorrect 


4 


that unlike ASCAP members they don't. | 


But apart from that -- 

MISS KEARSE: Your Honor, I believe that we 
have a stipulation in this action which governs that point, 
which is that the practicability of dealing directly with 
BMY affiliates is to be determined by your Honor's 
determination as to the practicability of dealing directly 
with ASCAP. 

MR. HRUSKA: We indeed have that stipulation, 
your Honor, but I would present the view that that stipuletjior 
does not bear on the legal question as to whether BMI 
members under the BMI affiliation agreement have the lega" 
right to deal directly. 

THE COURT: As you respectively describe what 
you are talking about, I believe I am inclined to agree 
with Mr. Hruska. I think he is talking about the same 
thing Miss Kearse is talking about, but it doesn't seem 
necessary for either me or Dr. Fisher to worry about this 
if by definition what he is about to say is not conditioned 
on the assumption that BMI members either do or don't 


have the right to withdraw, 


Is that right? I mean to license separately. 


I think there ia that issue, but I am really 
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not going to discuss that. 

T HE COURT: It is nota question of discussinc. 
Are you assuming it one way or the other? 

THE WITNESS: No. 

THE COURT: Is it a factor in your -- 

THE WITNESS: In what I am about to say : am 
going to exclude that. 

THE COURT: All right. 

A It seems that the system is much the same as 
regards ASCAP with the'exception that I con't know anything 
about the BMI distribution system. That is that tho 
more BMI is, as it were, efficient at pushing up its price 


and exploiting its market position, the happier its 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


members are going to be and the less easy it is going to be 
for a potential new society to form out of a large sub-set | 
of BMI members. 

I also think it is true, but this of course must 
be a matter of record, that -- yes, I think it is true -- 
at least ASCAP and I believe BMI have provisions that say 
that you can't be a member while they -- while they may be 
able to deal directly, your members or affiliates cannot 
also be members of another pertorming rights society and 
license part of their work through such a society. 

So this is an all or nothing thing as to which 
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society a man belongs to. 

That also prevents another society from forming 
with thesame membership. 

THE COURT; Let me ask you this. You talked 
about the fact that ASCAP or BMI, as the case may be, ox 
any organization like that, 111 obviously retain their 
membership more effectively the more they drive prices up. 

Wouldn't it be equally true that a new organiza- 
tion would more readiiy detach members from ASCAP or BMI 
if somehow it could dr ive prices up? Now I understand 
that if, and it is a big "if," and I would like to ask 
if you have given ít any thought as to whether that is a 
possibility. 


TIE WITNESS: The point I was making, your 


Honor, is that in most situations over-exploitation of 


market power is what induces entry, and in this instance -- 
so that entry must -- the possibility of entry has to leave 
in the mind the possibility that "I better not go too far 
in the direction I'd like to go or I will produce 
competition." 

THE COURT: You do know that BMI was born -- or 


sired rather is the better way to put it -- by the networks 
themselves? 


TIE WITNESS: I am aware of that, 
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MR. HRUSKA: 3y the broadcasters, your Honor, 
THE COURT: By broadcasters. I understand, 
maybe 8 am wrong, as the result of their desperation at 
the time vis-a-vis ASCAP. Is tit a Statement which 
will be accepted or not? 
MR. TOPKIS: Desperation? 


THE COURT: Dissatisfaction. 


I wonder whether that fact you consider to be sii 


| 
nificant in any way? | 


| 
THE WITNESS: Well, yes, I think it indicates cha ij 


at least in that environment there were some limits beyond | 
which something was going to happen. I do think that is * 
whole different environment, long before television or, 

it is well before television, and I didn't mean to suggest | 
that infinity was the only limit on the price. | 


TRE COURT: Wo, I didn't think you did. All 


right, thank you. 
MR, HRUSKA: Could I request that we take a recess 
now? I am really right at the end, I just want to con- 
sult with my colleagues. 
THE COURT: All right. 


(Recess.) 
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MR. HRUSKA: Your Honor, I have no 
further questions of Dr. Fisher. 
CROSS~-EXANINATION 
BY MR. TOPKIS: 

Q Dr. Pisher, Professor Fisher, if I may, you 
said, sir, that in preparation for your testimony here 
you had read certain material. 

Could you tick off for me, please, ex- "^v 
what it is that ya have read? 

A Yes. I'll have to look it up I am afraid. 
I have a list. 

Q Would you consult that, please? 

I have been sitting here wondering what 


the two books were and now 1 11 find out. 


A Well, actually,if you ask the questions in the 


right order, this is the first thing in the book. 


I have read the following depositions: Stanley 


Adams, Allen Arrow, Albert Berman, Leon Prettler, 
Gummy Cahn, Salvatore Chiantia, Cy Coleman, Paul Fagan, 
Herman Finkelstein, Eugene Goodman, Burton Lane, Paul 
Marks, Marion Mingle, Zâwin H. Morris, Jerry Vogel, 
Ted Washington, and this list gives a couple of more, 
namely, Al Bractman and Sidney Herman and I believe I've 
read those, but I don't at the moment recall whether I 
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I've read the testimony up through yesterday 


morning and I have reed the stipulations. 


Q Including the exhibits annexted thereto? 

A It's a long time now. I have certainly read 
the pamphlet describing the distribution systen. You 
will have to refresh myrecollection as to what the 
other exhibits vere. 

Q Well, I take it at some point you read the 
amended final judgment. 


A Yes. 


And what elue have you read, sir? 

Well, I read a lot of the arguaents in 
connection vith the motion for summary judgment on both 
sides. 

On both sides? 

Oh, yes. 

And you have read the briefs? 

I have read both briefs. 

Q Bow about the trial memoranda and reply 
menoranda submitted to his Honor? 
B I an sorry. I may be confused. I believe 
I reus the trial memoranda. I em not sure I read the 
briefs. 
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Have you read anythng else? 
Not that comes to mind. 
Q And you have read the entire trial transcript 
up through yesterday, was that what ‘you said? 
A Yesterday morning. I read it. I must say 


that I was rather rushed to read yesterday morning, so 


I only skimmed yesterday morning. I looked at it. I 


read the rest of it up to -- today is Wednesday -- up 
through Monday afternoon, I have read with more care. 

Q No apologies needed. We all know that you haj 
been doing more or less double duty in the recent past. 

Have you read anything else or does that 
exhaust your reading in preparation for your testimony? 

A I think that is all, eir. 

Q Have you talked with any songwriters about 
your testimony or about the subject of parformance 
rights licensing? 

No, I haven't. 


Have you talked with music publishers on those 


No, I haven't. 


Have you talked with any packagers of 


No, I haven't. 
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Have you talked with Judge Ryan? 
No. 

Q You said something or antoher about a time 
when Varner Brothers withdrew from ASCAP and certain 
conclusions that you drew frc: that fact. 

May I ask you, Professor Pisher, were you 


alive when Warner Brothers withdrew from ASCAP? 


A Yes, I was: 
Q That forces me to ask your birthday. 
A I was afraid that we were going to get to that. 


I was born on December 13, 1934. 


Q I think you were wrong then as to your prior 
answer. 
A In that case -- 
THE COURT: Do you want to know the source 


of his information on that subject? 

MR. TOP KIS: No. I always understood 
that was one subject on which hearsay evidence from 
one's mother was entirely incompetent. 

THE COURT: I didn't mean about 
his birth but I meant his knowledge of the Warner 
Brothers sítuation. 

I don't wow if that is parc of the record in 


this hearing or not. 
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MR. TOPKIS: There is some referer. : to it 


in one of the depositions that prof fessor Fisher read, 

your Honor, and we will be developing the story as 

we go along. | 
Q You testified, I think, Professor Fisher, | 

that you would expect that there would be some kind of | 

tendency on the part of ASCAP members as economic recourse! 


to have a reluctance to deal with CTN or packagers 


| 
| 
I 
E If CTN were to attempt to bypass ASCAP. | 


dirsctly. 
Q Right Have you ever heard of an enterprise 


called April Music? 

A Yes. 

Q And you have heard of an enterprise called 
Blackwood Music? 

A Yes. In the seme context. 

Q Ycu are aware that April is a member of 
ASCAP and Blackwood is an affiliat of BMI? 

E Yes. 

Q Would you expect them as rationali economi- 
creatures to behave in the same way? 

A Well, I recognise, of course, that April 
and Blackwood are public companies which are subsidieries 
of CBS. I am not sufficiently familiar :with the 
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ins end outs of the CBS organisation to know to what 
extent those are arm's length dealings. 

Q Those are what, six? 


Dean, the president of one of the companies, will be 
called as a witmess and you might ask hin. 


| 
| 
| 
| 
| 
Y Arm's lebgth des linge but I gather that Mr. | 


Q If you will came back, you will hear us do 


You are aware, are you, Professor Fisher, 
that there is a certain competition between ASCAP and 
SMI for members and affiliates? 

LI £ am generally arare of that. 
Q And you are aware that writers move from 
ASCAP to BHI and Happily om occasion vice versa? 


A Well, not being associated with either 


x 


erganizatien, I couldn't necessarily subscribe to the 
beppily, but I'm aware of the fact. 

THE COURT: I think he meant ASCAP was 
happy, not necessarily the person moving was happy. 

Q Relieved might be another tern. 

Did I understand you to say, Professor 
Fisher, that the rational business wouléprefer to 
eld prices oompatition? 


ü uw 8 8 2 8 3 S 


^ £ think a rational businessman in a circum- 
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2 stanca in wach he is not exposed to price competition | 
3 becauso by agreement or parallel action or what have | 
^ you, he and hís potential competitors are charging the | 
5| same price, would probably prefer that situation tc the | 
6 situation in which he had to get out and struggle on a | 
? prios basis, yes. 
8 Q You wouldn't draw from what you have just 
? | said the inference that rational businessmen tend to agree 
0 on prices, would you? 
LL ^ Well, I bélieve there is a passage in Adam 
12 Smith's The Wealth of Nations which expresses this in more 
3 pungent language than I would use, but I cannot forbear 
14 quoting it toyoa. It's a standard quotes emong 
I5 | economists and ít goes: 
10 "Wan of the eame trade seldom moet together, 
T | be it even for merriment or diversion but the meeting 
W| ends in some conspiracy to raise prices or othervise 
» cheat the consumer." 
2 Bow, that is rather stronger than I would 
2 subscribe to but, yes, I think there is a natural 
2| tendancy in that direction. 

; B Q ros have bean a consultant to the National 
* Aascofation of Erosdcasters? 
2 


A 


Yes. 
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Have you ever attended any oftheir meeitngs? 
No. 
Perhaps ít's fortunate. 


Do you know anything about the BMI distribution 


evetem, Professor Fisher? 

& Bo, I don't. 

Q And I take it vou 6on't know how many members 
each year have moved from ASCAP to BMI «nd vice versa, in, 
say, the last ten years? 

A Wo. 

¢ Professor Fisher, would you agree with me that 
there are certain goods and services which are sold or 
offnred for sale in our society in very significant 
Geyxve without regard to price? 

A Well, yes, I think there certainly are some 
euch situstions . 
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Q We could quickly agree, could we not, for ex- 
ample, that not too many poets are in bitter price com- 
| petition with each other. 
A We could. 
Q And the same would be true of sculptors? 
As far as I know. 
Painters? 
Yes. ., 


Generally, people in the arts,  novelists, play- 


Basically, that is right so far as I know. 

THE COURT: Are you distinguishing between 
the creator being consciously in competition with another 
person as to price as distinct from the work which he 
achieves, are you? or are you not? 

MR. TOPEIS: 1 am not drawing that distinction, 
your Honor. 

THE COURT: You mean you are asking the witness 
Whether he agrees that one painting does not compete with 
enother painting for price? 

MR. TOPKIS: Poems, works of sculpture, play-, 
novels. i 

A 1 — like to distinguish between some of those 

although I thífik in general I would agree that that does 


Lm ^ " - 
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not happen; that by and large, one painting, letb bay, 

is sufficiently different from another painting that close 
price comparisons don't get made. 

On the other hand,I think it is certainly also 
true that some attention is paid to the price of pairtings 
in their purchase. 

Q no doubt about it. 

And as to plays, when they are offered for per- 
formance on Broadway, we could agree, I wculd suppose, that 
there isn't much price competition among playwrights to 
sell their plays to producers but, on the other rand, 
after a play has been successful, possibly, there will be 
competition as between plays for movie rights sales; 
thst kind of thing? 

A There might be, and a successful play-- I con't 
know to what extent-- I don't know enough about the 
market for the services of playwrights to know to what ex- 
tent there are differing prices on it or to what extent 
film-makers and producers shop around on the basis of 
price. 

Q Then I'11 not - s the point. 

How long ago ve. e you retained in connection 
with this action, Professor Pisher? 


A I was asked to start work on this action in -- 
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I have forgotten whether it was July or August of last yeur, 
but I suppose that is close enough. 

Q Could you tell us about what portion of your 
time since then you have devoted to this subject? 

A Well, I would think roughly a day a week on 
the average. 

Q Professor Fisher, was it your choice or the 
coice of someone else that determined that you read he 
depositions or a number of depositions which had been 
taken by CBS in this case, but read no depositions which 
h been taken by our side of CBS personnel? 

^ Well-- 

THE COURT: The question is, who decided what 
depositions he was going to read? 

MR. TOPKIS: Yes. 

I must apologize, Mr. Topkis. 

I should not rely on the books in front of me. 
It occurs to me that the list I read you before is not 
complete and this list presumebly refers, as it says it 
does at the top of it, to depositions, extracts from which 


are in the books. 


I have in fac read Mr. Sípes' deposition, Mr. 


Gtanton's deposition among others. 
I don't believe I have read Mr. Poklitar's 
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deposition and if you will remind me whose depositicns 
you took, I'll tell you whether I read them. 

Q Mr. Jenks, Mr. Wood, Mr. Dean? 


I read both the Dean and the Jenks depositions. 


A 
Q Not wood? 
A 


I am not sure. 
THE COURT: You haven't yet answered the ques- 
tion that I am interested in, too. 


How was it decided which depositions you would 


THE WITNESS: Well, all the depositions were 
made aveilable to me and either it was obvious to me that 
I ought to read them or one of my assistants went through 
them and told me more or less what was in them and I made 
a decisica as to whether it was necessary to read them. 


THE COURT: 80 essentially you made the deci- 


THE WITNESS: I made the decision. 
MR. TOPKIS: I have no further questions. 
Thank you, Professor. 
CROSB-EXAMINATION 
BY MISS KEARSE: 
Q Professor, you said that you had the documents 


which were attached to the stipulation between CBS and 
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Did you read all of the documents that were men- 
tioned in that sipulation? 

A Well, it is a long time ago now, Miss Kearse, 
and I can't recall. 

If you would ask me about the documents, I could 
tell you whether I have seen them, I hope. 

Q Suppose I show you the document which has been 
marked PX 203 for identification which is the stipula- 
tion, which lists various ^ccuments in it. 

Could you tell me if vy i had read the documents? 

& 4d tts 

MR. HRUSK7: I wonder, your Honor, if the 
documents themselves, the exhibits to the stipulation, 
couldn't be made available to the Professor? 

THE COURT: Put them on the rail there just 
in case h. wants them. 

A Well, I think the thing which would be most 
efficient for ^e to do would be to go through this para- 
graph-by-paragraph and tell you what I think. There may 
be occasions on which Y am not sure ani then it wovld be 
better to look at the bock. 


I believe I read Paragraph 4, I think, the first 


I'm .sorry. No. 
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The standard forms of affiliation agreement be- 
tween television stations and CTN that are mentioned 13 
Paragraph 2. I believe I have seen those. 

Standard forms of ASCAP Pbulisher and Writer 
Membership agreements and the Writer and Publisher appli- 
cations for membership are annexed hereto, I have seen 
those. 

The standard forms of membership and television 
agreements for the period preceding those two exhibits are 
the nextones and I believe I have seen those althcugh I 
can't say I lingered over them. 

Numbers of ASCAP writer and publisher members 
at the close of each of the years 1960 through 1969, I 
have seen. 

I have at least thumbed through tne agreements 
with the foreign perforance rights licensing societies. 

Porms of agreements between ASCAP and those 
societies I have looked at. 


Th» ASCAP Articles of Association I don't re- 


The amended final ‘judgment I believe I looked at. 


In fact, I know I looked at it. 


The Order of Januai:y 7, 1960, I must have looked 


at, if it is right after the amended final judgment. 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES i COURT HOUSE 
NY. NY. 10007 TELEPHONE: CORTLAND 7-4580 


* 


Fisher-cross 
1782 

The ASCAP Survey, its design and objective, I 
have read. 

I looked through the financial reports of ASCAP 
to its members. 

The standard forms of blanket and per progran 
licenses I have looked at. 


I can't say that I compared them deeply with 


the forms which preceded the ones currently in use although 


I certainly saw those forms. 


I do not recall whether I looked at BMI's certifi- 
cate of incorporation. 

Now, Paragraph 23 says, CTN's receipts from ad- 
vertisers for each of the last five years have exceeded the 
figures set forth in Schedule B, which is annexed to a 
separate stipulation and protective order. 

I at the moment do not recall whether I signed 
. that protective order and saw that stipulation. 

THE COURT: I don't believe you did, unless 
CBS showed it to you on its own. 

THE WITNESS: They may have done it. But I 
don't recall. 

A The Schedule C, which is discussed in Item 24 
and the Schedule D discussed in Parsgraph 24 I may have 
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I have certainly seen simílar schedules at some 


I don't know whether I have seenthose. 
I believe that is all that is listed in here. 
Did I skip anything? 


Not that I can tell. 


— D 
— — 


Are those documents which are listed in the 
stipulation the only documents that you have examined in pre: 
aration for testifying here? 

THE COURT: You mean other than the d+ positions?’ 

[6] Other than the depositions and the trial tran- 
Script? 


A And some of the exhibits attached to the deposi- 


| 
d 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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Q Have you examined all of the deposition exhibits? 

A Well, no, certainly not all of the deposition 
exhibits. 

Q Can you tell us which ones you have examined? 

A Well, my problem is I can't distinguish between 
deposition exhibits which are essentially raad into the 
record of the deposition and deposition exhibits which 
I had to go to -- you know, the book of exhibits to look 
up. 

On the whole, if it was not read into the 
record jin the deposition-- if the text was not read in, 
I didn't read the text; although I can't say that was an 
invariable practice. 

Q Have you read any document other than those 
you have mentioned as having read which was not a deposi- 
tion exhibit? 

A Or a trial exhibit. 

Q Pardon? 

A Or a trial exhibit. 

Q Yes. 

A My problem is, for instance, I am not sure of 
the current status of the letter, for instance, from 
Mr. Spinner on behalf of the West Coast Committee and 
Mr. Lane. 
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But you have read that? 

i nave read that letter. 

I have also read parts of the speech by Mr. 
Adams that I referred to earlier. 

I am not sure whether that 18 an exhibit to a 
deposition or a trial exhibit, at least as yet. 

Q Well, aside from those documents 
A Aside from, you know, occasional things like 

that, no. 

MISS KEARSE: I have no further questions. 

THE COURT: Mr. Hruska, any further -- 

MR. HRUSKA: Well, we could offer -- 

THE COURT: I mean, do you have any further 
questions? 

MR. HRUSKA: No, I have no further questions of 
Dr. Fisher. 

THE COURT: Dr. Fisher, thank you very much. 

It was vary interesting. I wish you a good 
trip back. 

(Fause.) 


THE COURT: I didn't mean do you have anytiing 


further today? fou won't necessarily hurt my feelings 


if you don't because I feel a little relaxed since I 


thought Dr. Fisher's testimony might take two days or the 
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better part of two days. 

MR. HRUSKA: So did I, your Honor. 

We would like, I think, to offer in evidence 
the stp uns and read certain paragraphs of the stipu- 
lation bete sen CES and Asch and the stipulation between 
CBS and BMI, and a substantial part of the exhibits to 
the stipulation between CBS and ASCAP. 

THE COURT: I assume that's been contemplated 
by everybody. 

MR. HRUSXA: It has been, yes, your Honor. 

We had planned to do this the first day, and 
Miss Kearse told us that she had not received the exhibit: 
to this CBS-ASCAP stipulation of March 1972, so we 
sent the copies of the exhibits over and now we are pre- 
pared. 

THE COURT: Wi?l you wait just a moment while 
I get my copy? 

I think í have a copy. Then I can follow it 
more readily. 

MR. COLLINS: I would at this time like to offer 


into evidence Exhibit PX 203, which is the stipulation 


dated May 25, 1972, specifically Paragraphs 1 through 17 


and 37 of that stipulation. 


MR. TOPKIS: What stipulation is this? 
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MR. COLLINS: Stipulation dated May 25, 1972 


between CBS and ASCAP. 

THE COURT: What paragraph numbers? 

MR. COLLINS: Paragraphs 1 through 17 and 37. 

MR. TOPKIS: If your Honor please, as you have 
doubtless seen from the trial memoranda and my memoranda, 
there is some controversy between CBS and ourselves as 
to the meaning of the language employed in Paragraphs 13 to 
15 of this stipulation. 

THE COURT: Does that mean I should not receive 
the stipulation ©“ that I have to hear argument as to what 
it means? 

MR. TOPKIS: Well, I wrote Mr. Hruska a letter a 
couple of months ago saying that rather than dispute the 
maning of the lanquage, I would withdraw from the stipula- 
tion. 

I am content to stand by that posítion. 

THE COURT: I am not puzzled that you disagree 
as to what it means but I am puzzled that it is possible 
to withdraw from the stipulation. 

I don't know what the legal situation we find 
ourselves in really ir 


MR. TOPKIS: I don't think it is really a matter 


of -- 
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THE COURT: There must be some-- how can I put 


it -- I don't suppose that there was a long transcript of 


the discussion between you as to what these words meant at 
the time that they were signed, even if t.ey were signed whe» 
you were together, which they probably were not. 

MR. HRUSKA: They were actually. 

THE COURT: Well, all right. 

MR. HRUSKA: That is just a physical fact. 

THE COURT: And I'd like to think abunt how to 
handle this. There are perhaps different ways. One is for 
me to accept the stipulation as something that was signed 
by two attorneys, and ask each of them to let me know what 
he intended the stipulation to convey at the time that he 
signed it. 

Another would be to see whether, even if the 
ground that one of you proposes is a little broader than 
‘the ground which the other thought wis being proposed, 
the narrower ground would be stipulated +o we know what the 
area of agreement is. 

Obviously, the otfice of ^ stipulation is to 
define for the Court or the jury or whatever it may be, what 
the area of agreement is and it does not do any good for you 
to zy he agrees with you on something if he does not agree 


with you on it. 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT 


mbg 6 1989 


2 ; So for the moment let's keep 13 to 15 out of 
3 | it and I will look at those paragraphs, of course, if I have 
4 | to, and figure out what we are talking about; and we can 
: >| confer on it and see how to handle those. 
6 MR. TOPKIS: Very well, your Honor. 
7 MR. HRUSKA: May I just make a brief statement, 
9| your Hof r, on that? 
, | It is our position that the stipulations, Para- 


graphs 13 through 15, should be received in evidence for 


n what they say. 


We do not -- 
13 THE COURT: Well, I don't doubt that they should 
lel be received for what they say. The question may be-- I 
15. say may be — whether they are susceptible of more than 
1 one interpretation, and if they are susceptible of more 
7 than one interpretation and each attorney certifies to me 
In good faith that he, Attorney A believed that the inter- 
v | pretation N was correct when he signed it «nd Attorney B 
2 certifies that he in turn thought interpretation B was 


2! | correct when he signed it, I still will have to decide my- 


self then what the proper meaning is, won't I? 
MR. ERUSKA: Yes, vour Honor; I think,your 


Honor, under those circumstances you would rave to decide 


the proper meaning, but I would suhxit,your Honor, that that 
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would not affect the admissibil@sy of the stipulation it- 


self. 

THE COURT: No, I think I have expressed some 
doubt about whether it would before or not »ut zt least 
we should in this rather confusing state of affairs think 
about whether there is some other practical method. 


If there isn't, I am inclined to go along with 
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MR. TOPKIS: I would suggest, your Honor, that 


if we are going to have part of the stipulatic- I 


don't understand this business of offering some paragraph. 


T HE COURT: I frankly admit <= have neve: and r-i 


stood why stipulations -- maybe some day before I retire 


from the bench I will -- why stipulations have to be offered 


into evidence, except for the purpose of, if you sa" so, 
of calling certain parts of it to the Judge's atten ion 
as being something the party in question wants him uo 
consider in deciding the case. 

But it seems to me that if you never offered 
them throughout the trial you would still be free to refci 
to them when the time for argument came. 

MR. HRUSKA: I think that is quite truc, your 
Honor. My only question on that is whethor it is part of 
the record on appeal i: it is not actually irtroduced in 
evidence. 

THE COURT: If you have any fears about that, 

I think you are entitled to put in whatever you want. If 
Mr. Topkis wants to put in the rest, you can put in the 
whole stipulation. 

MR. HRUSKA: Obviously ASCAP and BMI can put 11 
whatever part of the stipulation they want as part of 
their c:se. 
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MR. TOPKIS: To make it simple we put it in 
now, the whole thing. We are not going to start choppinc i 
up. 

THE COURT: Let me state that I will enter the 
entire stípulation as a Court exhibit, because I don't thin 


i 


there is any need to charac: .rize it as being one person's 


property or another and either pe .. is free to draw this | 
Court's attention to any portion of it they wish to, and 
make any argument they wish to. 


MR, IIRUSKA: Very well. 


i 
i 
| 

MR, COLLINS: Thank you. | 

I would also like to offer into evidence 
what has been marked as PX204 stipulation and order dated | 

October 15,1971, stipulation between CBS and BMI. | 

MR. HRUSKA: Perhaps we could have that, your | 

Honor, offered as anot ber Court exhibit. | 

THE COURT: You want me to handle that the sane 
way, Miss Kearse? 

MR. COLLINS: That will be fine. 

MISS KEARSE: I have a problem similar to Mr. 


Topkis', your Honor, in that it appears now that perhaps 


Mr. Hruska and I didn't actually agree on what vero 
Stipulating to. 


I thought we had agreed to what was here and 


— 9À—  á——— MÀ" oe 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 


mbb-3 1793 
now I am told during the course of today's testimony tha- 
those words don't mean what they say. 

THE COURT: Which poi t are you referring to, 


| 

| 

| 

which paragraphs? i 
MISS KEARSE: The stipulation is that as to | 


the practicability >f CTN's obtaining performance licenses ; 
| 
directly from BMI affiliates both parties will be bound 


i 


by whatever their Court determines as to the practicabil.ty 


of cis obtaining direct licenses from ASCAP members, 


ability is more restricted with respect to BMI than with 


| 
| 
i 
Wow, if Mr. Hruska wants to argue that that | 
| 


respect to ASCAP members, it seems to me that he is 


reneging Ca the stipulation. 


— — 


THE COURT: I can't judge that until we get to 
the pojnt where we have a speciiic proposition put before 
me. chink that the proper way to handle this, again, 
is for the Court to make an exhibit of the sti plation, 
and if the parties differ as to the meaning of the stipu- 
lation, for me to hear them and rule; and I can 30 do. 

My int-oduction of the exhibit into e. 'ience 


is without prejudice to your right to raise that argument. 


ET TT Sc RO 


as Mr. Hruska takes a position which you cons'der in- 


consistent with the meaning of the stipulation. 


MISS KEARSE: Well, we have a daily day-to-day 
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problem this, your Honor. If the stipulation is 

going to be given effect, then material as to direct | 

licensing of ASCAP membe.* is going to be used agairst us. | 
If not, then it is sonething that really ^as day 


to-day effect. 


TIIE COURT: If it has day-to-day effect, then f 


| 
| 
| 
| 
| 


think I ama little tired to go into it now. I will be 
glad to meet with you 15 minutes earlier tomor-ow morning 
and try and get a decision made and get it out ox the way. 
Each of you present your pe tion and let me rule. 

MISS KEAR. : ^greeable to me, your Honor. 

THE COURT: What kind of weapons do yor want? 

MISS KEARSE: Anything. 

MR. HRUSKA: If I can just make a plea for to- 
morrow morning not to have the 15 minutes before, and I 
really questinn seriously yor Honor whether this is 
necessary. 

THE COURT: All right, ten c'clock. 

May I suggest this, Mr. ruska. Before you 
ask me to spend my time on deciding whether it is necessary 
I think it would be a good idea for you to tell Miss 
Kearse the extent to which you think you may differ. 

Let her voice to you her area of concern and 


between you people, decide whether it is sufficiently 
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importart. If either one of you feel it is sufficiently 
important, I think that person has a right to ask for 
a ruling from the Court. 

MR. ERUSKA: Yes, of course,your Ho..or. May 
I respectfully suggest also that it might be helpful foi 
your Honor to look through this particular stipulation, 
which is only a page and a half, and I think it would pu 
matter in focus. 

TIE COURT: You mean the very paragraph that 
Miss Kearse is talking about? 

MR. HRUSKA: Miss Kearse just referred to. 

THE COURT: Which paragraph is it? 

MR. HRUSKA: Paragraph 2. 

MISS KEARSE: Is Mr. Hruska arguing this now: 
Is that what we are doing? 


MR. HRUSKA: No, I am not arguing it now. I 


am simply pointing out that his Honor might fird it helpfulj 


to look at Paragraph 2. 

THE COURT: Well, I don't think it helps very 
much because until I hear everybody's position, because ali 
I will be doing is acquaint myself with the words, I 


heard the words Miss Kearse read, and Z got the drift of 


the possible difference and the objection which Miss 
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Kearse raised on Dr, Fisher's examination, and your answe 


to it. 


I agreed with you that you weren't asking the 


| 
| 


same question as was framed in the words of this paragraph 
at the time you were asking that question, but that doesn't: 
settle the entire issue. 

MR. HRUSKA: Right. We consider ourselve:: bounc 
by this stipulation, by the language of this stipulation. 

THE COURT: I know, but it seems to me we are 
wasting more time talking about whether we should decide 
whether there is a difference and if so who is right, than 
we would be to fin’ out whether there is a difference and 
decide who is right. 

All right, It doesn't have to ^e a quarter of 
10:00 tomorrow morning. If you people are working all that 
late and so on, ve seem to have sort of gotten a little 
bonus on time today. Some time tomorrow an appropriate 
time, I will review the questiun with Miss Kearse and 
Mr. Hruska. But be prepared to do that. 

MR. TOPKIS: Could we know, your Honor, who our 
witnesses will be tomorrow? 

THE COURT: I would like to know myself. 


MR, HRUSKAs Les. I believe, your Honor, that 


our witnesses t-morrow will be Walter Dean, Jerry Vocel, 
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and Marion Preston, who in J. Walter Thompson, an adver- 
tising agency. I say I believe, because at the start 
of this morning I really did believe that Dr. Fisher's 
testimony would go at least with cross-examination a day 
and a half and: .ave got to confirm these appointments as 
Soon as I get out. of court. 

THE COURT: I suggest you get somebody :o th 
phone right away. 

MR. HRUSKA: That is what I am planning o do 

MR. TOPKIS: Another thing, your Honor, we have 
been waiting for cover a week now, I think it is two weeks 
in fact, for some material from Mr. Sipes, about how much 
of his current inventory in the can has been acquired since 
the commencement of this litigation, and various other 
subjects. We heard nothing on them. 1 would like: 
to. 

THE COURT: I think that we should have it by 
now. Of course tomorrow is the last trial day of this 
week, but if nine now and next Wednesday this material 


can be furnished to Mr. Topkis, I'd like to see it. 


| 
| 
| 


If not, not later than next week. | 


MR. HRUSKA: Right. I think there is e big 
problem on one of the points and that is somehow attempting] 
to qualify spontaneous zes. | 
| 
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THE COURT: If there are probl2ms let him spec fy 


.. 
ss ee = 


and let him know what the problem is. 


EZ 


— 


MR. HRJSKA: Yes, I will. 


I have just been nanded a note 


' : 
—— 


Mr. Sipes is in Los Angeles. X don't know if that would 


affect it. I think I had the impression that Mr. Sipes 


had come back in the afternoon and had given testimony 


on the portion cf inventory that was acquired after what 


€ 


was the date, January 70 

THE COJRT: Well, 

MR. HRJSKA: We are going to check it. 

THE COURT: Anything further, lir. Topkis, tha 
is on your mind at the moment? 

MR. TOPKIS: I don't thi so, your Honor. 

THE COURT: All right, then we are adjourne 
till ten o'clock -omorrow. 

(Adjourned to Thursday, May 17, 1973, 


it 10:00 A.M.) 
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(Trial resumed., ) 


MR, HRUSKA: I would like at this timc 


Honor, to call to the stand Mr. Walter Dean, 


00 


VALTER L. DEA N, called as a witness 


the plaintiff, being first duly sworn, vas 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. HRUSKA: 
Q Mr. Dean, by whom are you employed? 
A I am employed by CBS Records Division 
Broadcasting System, Inc. 
Q What is your position at CBS Records? 


I am exccutive vice-prosiccnt. 


eO. 


Q Are you also an officer of April Music, 


Blackwood Music, Ir^,? 
A Yes. 


Q What are those companies? 
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Those are music publishing subsidiaries of 


Before asking you about the music publishing 
business, I'd like to inquire briefly about your background 

Could we start with your educational bcckground? 

A Yes. I graduated from the University of 

Michigan in 1948, and from the University of Michigan Law 
School ir 1951. I tnen worked for tho firm of Lcweasten, 
Pitcher, Amann & Parr, and thereafter in 1956 I cc. 
with Columbia Records in their law department. 

Subsequently, in 1957, i became assistant general 
attorncy. 

In 1958, I became director of business affairs. 

In 1962, vice-president, business affairs, 

This is business affair s CBS Records? 


CBS Records, that is correct. And in 1971 -- 


THE COURT: Don't worry about it. 
'66? 
A '66, administrative vice-president, In 2197., 
executive vice-president, CBS Records. 
Q When did you become a vice-president of Apri. 


and Blackwood? 
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A In 1962, I bolieve. 

e As part of your rcsponsbilities with CBS Records 
or with April and Blackwood, have you cone in contact with 
music -- other music publishers? 

N Yes. I dealt with music publishers on a regular 
basis, both as a member of the law department anc subsequent 
in my business affairs capacity. 


Q What part of your responsibilities in the busir.s: 


affairs departmet of CBS Records has brought you i: contact 


with music publishers? 

A In terms of dealing with publishers for moechanica: 
rates for the licensing of compositions for use on phono- 
graph records, also for publication of lyrics in folios 
and other printed matter with our recordings. 

Also, the broadcast of original cast recordings 
that wore made by us. 

These were things that were handled in che busir: 
affairs aspect of the record activities. 

Additionally, in terms of my responsibilities for 
the publishing company, I had occasion to meet nany vimes 
with mvsic publishers and to deal with them on an extensive 


basis on almost all matters relating to music pubi ishing. 


4 


Is it possible for you to approximate the number c 


SOLITHERN DISTRICT COURT REPORTERS 
ED STATES COURT HOUSE 


gn 
“== 


[47 


mbh Dean-direct 1892 
music publishers that you have had dealings with over 
the years? 

A No, it's not possible to give you an approxi- 
mation, but I have dealt with most of the major music 
publishers, Chappell and the Big Three, MPHC, which is 
now the Warner group, Bourne, Frank Music, ali oi the wcl: 
“nown companies I have dealt with. 

Q Could you briefly describe your responsibilit 


with respect to April and Blackwood? 


A At the present tine? 
Q Yes, sir. 
A Well, at the present time the general manager 


of April and Blackwood is Charles Koppelman. H> is vice- 
president and general manager of both companies, and for 
simplicity I think we can refer to April Music, Inc. and 
Blackwood Music, inc. generally as April-Blackwood 

Q All right. 

A Mr. Koppelman reports to Elliot Goldman, who 
is our administrative vice~president. 

Q In CBS Records? 

A In theCBS Records Division, and Mr, Goldman ii 
turn reports to me, 

In that capacity, I am responsible foc the ulti- | 


mate profitability of the April-Blackwood operation. 
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I am not involved in that on a day-to-day 
basis, but I am responsible in the sense for policy and 
planning. 

Q Was there « time during which you did engage in 
the day-to-day activities of April-Blackwood? 

A Yes. Prior to my assumption of my pr sent 
position as of 1971, during the period from approximately 
1964 through 1971, I was responsible on a day-to-day basis. 
f was actively involved in the operations of April-Blackwoc-! 

Q Coull you describe the particular steps in which 
a music publisher engages in commercially exploiting a new 
musical composition? 

A Yes. The primary step in the exploitation of 
a composition is to obtain a recording, and once that 
recording is obtained, then to work with the pubiishing -- 
with the recor d company to popularize the recoru-.ng. 

Q Once the phonograph record is made, wrat is 

to popularize it and who does it? 


/ 


A Well, as I said, the publishing company works 


— E 


with the record company. The record company usuclly has 


the primary responsibility, but the cfforts are similar 


both on behalf of the publishing company and the record 


company and that's essentially to take it to radio statiors 


primmrily, and try to get it played as much as possible. 
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MR, TOPKIS: Excuse me, 

A And there you would deal with the disk jockies, 
music directors of radio stations. 

THE COURT: Mr. Topkis? 

MR. TOPXIS: I just vant to know. The witness 
was speaking of the record company. Dy tha* does he mean 
CBS Records? 

THE WITNESS: Ho, I am talking about c record 
company generally because I am talking about how a record? 
is popularized, how a composition is popularized. 

THE COURT: On a customary basis? 

THE WITNESS: Customary basis. 

Q Let me just ask you this: Are phonograph recor 
of compositions in the catalog of April and Blackwood made 


by companies, made and sold by companies other than CLS 


Records? 
A Oh, yes. 
Q Is that a substantial amount? 
A Oh, yes. 
Q We were talking about promotional efforts and 


I think you commented on the efforts directed toward disk 


jockies and radio stations. 


Are there any appreciable efforts devoted to 
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promoting the record or the song embodied on the 


"4 record or any particular &c^g to television networks 
| 
T i or theproducers of television network programs? 
T 
Ja —— 
q A Well, not to television networks, and little M 


if any to producers of television network programs. 


Q Why is that? 
a3 P : 11 
à A Well, because in order to create popularity for 
»! 
a song, repeated air play is required, and this is not 
Y r PES $2 
feasible with television, television networks, because 
I of the programming practices of television i compared to 
« radio. 
With television, if a composition is p-rformec 
: on the air, the likelihood of further perfo.mance cf that 
j composition is reduced. In other words, the producer of 
a program willtry to avoid duplicating what has been pro 
7 
grammed on another competing network. 
6 
i Q Or the same network? 
"on 
| A Or on the same network because he wants 28 
T | program to be fresh and original, so that would be one 
"Tu 
T aspect of it. 
` 2 | ' : id ; 
| The other aspect is that television typically 
2 | | y 
i igs programming standards, established compositions, or 
i 
2 


material written expressly for a particular progrem. 
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THE COURT: What stations do April and Blackwood, 
what kinds (  4:ations do they gun for getting on? In 
the "— ikni area can you mention some of them? 

THE WITNESS: What they try to go aftcr cre 
what are known as Top Forty Stations, the stations that 
program latest recordings on a repeated basis, the kind 
of programs that many people turn off because they got 
tired of hearing the same songs programmed time after time. 

THE COURT: What stations would they be? 

THE WITNESS: WABC, for example,in New York, and 
some of the other stations might be MEN and the format 
which is all music, and with disc jockeys. 

THE COURT: Right. 

Q I take it there are stations outside of New York 
to which comparable effcrts are devoted? 

A S. 

Q How do you determine whether, let's say, a single 
television network performance of a musical] compos cion has 
had an effect on the sales of the phonograph recor! eribodie? 
in that composition? 

THE COURT: How do yo. determine-- 

MR. HRUSKA; Maybo I can rephrase it. 

THE COURT: No, it is not complicated. I just 


missed a couple of words. 
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How do you determine what influences the record? 


MR. HRUSKA: No, how do you determine uneti: sl, 


say,a television network performance of a musical composi- 


on has had an effect on the sales of a phonograph vercord 
embodying that composition. 

THE COURT: You are asking him particularly with 
reference to the determination of the effect of sowing on 
television? 


MR. HRUSKA: Yes. The question is related to 


THE CCRT: All right. 

A Well, I can't determine that with any degree of 
precision, but if there has not been a change jn 2 
radio station programming pattern of a particular nr os 
tion or a particular record, and there iv a performance of 
that composition on television and you notice the sudde- 
spurt of sales in the areas where that program wa brcad- 
cast, the network program, television network program is 
broadcast, then you would deduce from that that tie tele- 
vision programming has had an impact on the sales of that 
particular composition. 

Q Have you, or to your knowledge, has CBS records 


had occasion to observe whether or not a television networ! 


performance of a musical composition has increased the 
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sales of a phonograph record in the stores? 

A Well, it is a very rare thing. i mean there are 
occasions that this has happened, perhaps once every five 
or ten years, and they stand out and people r.^all particu- 
lar situations. 

Q Do you know an example of that? 

MR. TOPKIS: What was that question, please? 
MR. HRUSKA: An example. 

A Many years ago there was a song performed on 
television called "Let Me Go, Lover," and in that situation, 
there had been no prior recording of .the composition, but 
because of inquiries in the stores about the availability 
of the composition, of the record, the person who performed 
that song was subsequently signed to a contract anó a re- 
cording was made, and - 


THE COURT: I am unfamiliar with the song. Is 


. it "Let Me Go, Lover," or is it "Let me Go, Love Fer"? 


THE WITNESS: Lover. 
Q Can you think of any other examples? 
A That's the one that immediately comes to mind as 
an outstanding example of that situation. 
Q In your experience, does a television network 


performance of a musical composition increase the possi- 


bility that radio station disc jockeys will play the 
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compositica, the phonograph record? 

A No, I don't think radio station disc jockeys 
could care less what is programmed on network television. 
They have their own programming practices. They are not 
concerned with what is programmed on television, and the 
fact is that on television, as I have indicated before, the 
music that's programmed is typically standard or material 
written expressly for the program; or records that -- the 
newer recordings, newer songs that are at or near their peak 
of pcpularity, and are not likely to pick up additional 
radio plays as a result of their television exposure. 

Q I'd like you to assume for a moment, Mr. Dean, 
tua; ASCAP and BMI are no longer licensing television net- 


works; and that all licensing of television networks is 


done on a direct basis between packager or producer of 


program on the one hand and music publisher or copyright 


!. proprietor on the other hand. 


Assume further that the producer of, let’s say 
the Dean Martin Show, which I think is on NBC,approaches you 
and he says, "Mr. Dean, Andy Williams is coming on our pro- 
gram as a quest star, and he says he wants to sing song X 
and song X is in your catalog, and we'd like" says the 


producer "to negotíate a direct performance ríghts license 


with you." 
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Are you likely to be willing to grant that pro- 
ducer in these circumstances a performance rights license 
at a very low fee, let's say, $100, for the sake of having 
Andy Williams sing that song on the Dean Martin Show? 

A Well, we would want in thet situation to get the 
maximum amount for the right that ve are granting, becccse 
the fact is that if Andy Williams wants to record that 3049, 
the likelihood is that he is not joing to change his wind 
because the fee might be somewhat higher than the minimal 


fee that would be asked. 
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Q Do you have any idea what you might charge under 


those circumstances? 


A No, I have no idea. It would depend on the nature 


of the particular performance, you know, whether it was 
part of a medley or a complete performance of the song and 
we would try to get as much as we could. 

We would inquire what other publishers were get- 
ting for similar usages and we would try to maximize the 
income potential. 

Q Do music publishing companies still publish 
Sheet music? 


MR. TOPKIS: Does what? 


Q Do music publishing companies still publish sheet 
music? 

A Just a few of the majors publish their own sheet 
music. In most other cases, it is licensed to third par- 


. táes, companies such as Hanson Publications or smaller com- 


panies by the name of West Coast Music Publications have 


licensing agreements with a large number of the smailer 


publishers and they do the sheet music and other print rights 


for the smaller publishers; for most publishers. 


Q Mr. Dean, does the term "Show Tunes" have any well- , 


defined meaning in the music publishing business? 


A Well, show tunes generally refer to songs from 
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2 Broadway productions. To some extent it might also be 
3 applied to songs from motion pictures. 


Q Do you know which publishing companies in 1966 


5 i controlled substantial amounts of Broadway show tunes, 
6 who.the biggest were? 


A Well, the biggest probably was Chappell at that 


~ 


6} point in time. 
9 | THE COURT: I didn't hear that. 

THE WITNESS: Chappel, C-h-a-p-p-e-1-1, and also 
important in the Broadway show tune area were Fran Music 
and E. H. Morris. 

Q What about in the movie area? 
A fn the motion picture area, probably the biggest 


publishers were the MPHC group, which is now the Warner 


mroup, The Big Three, Robbins, Feist and Miller, and to 
v | a letter extent, Famous Music Corporation, which is Paramount 
18 |, Famous or Famous-Paromount. 
9 | Q Is there any rule of thumb in the music publish- 
| ing business as to the price earnings ratio at which music 
21 | publishing companies are bought and sold? 
2| MR. TOPKIS: I beg your pardon? This witness 
certainly is not qualified on that subject, at least not 


yet. 


THE COURT: Well, why don't you ask him some i 
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questions about his experience in regard to that subject? 

Q Have you, Hr. Dean, ever studied the question of 
price earnings ratios at which music publishing companies 
are bought and sold? 

A Well, we have from time to time considered the 
quisition of music publishing catalogs. 

Q And in that connection, have you made it vour 
business to find out what the price earnings ratios have 
been? 

A Well, it is not a price earnings ratio as such 
but there is a formula that is generally used within the 
industry for establishing the value. 

THE COURT: If there is a customary formula in 
the industry and you are acquainted with it as a result of 
your experience, I'll allow you to say what 

THE WITNESS: Right. 

That would be a formula of six or seven 
times ASCAP earnings, ormula that is used. 


THE COURT: This is for the acquisition 


THE WITNESS: Exactly. Music publishing catalog. 


THE COURT: Six to seven-- 


THE WITNESS: Six or seven to ten, you know, 


within that range. 
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THE COURT: Of ASCAP eaxnings? 


THE WITNESS: Right. 


— ER RÀ [9 


THE COURT: Of course,that means the earnings 


of the publisher whose catalog you are acquirinc? 
THE WITNESS: Exactly. 
THE COURT: Or the catalog. 
Q Do you know why it is a ratio expressed in terms 
of ASCAP earnings, rather than total music publisher earn- 


ings? 


A Yes, because apart from ASCAP earnings, à music 
k 


publishing company would have earnings from recordings, 


which would be records, and also, I suppose, synchronization 


12 


fees that are a very small sum, usually, from synchroniza- 


ILLI 


tion fees, and from print-- sheet music and other print-- 


and the earnings from recordings and from sheet music would 


not tend to continue over a long period of time; they re- 


‘peat and they would fail off rather rapidly after the initial 


hit, while earnings -- 


THE COURT: You mean whether the catalogs were 


sold or not? 


THE WITNSS: Yes. It has nothing to do with 
the sale. It is just the nature of the business. 
THE COURT: It is a short life. 


THE WITNSS: Short life of the mechanical and 
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sheet music income, although a song could be revived and 
subsequently show the same [ earnings, whereas ASCAP 


earnings over a period of time do run at a more precise 


range and you don't find the same peaking. The song remain 


in the ASCAP catalog and earnings can be judged to fall 
within a certain defined range. 

Once you know what it's been, then you ca project 
what it will be in the future. 

Q Now, I would like you to assume, Mr. Deen, that 
the CBS Television Network cancels its ASCAP and FMi li- 
censes; that the NBC and the ABC Television Netwcr*s re- 
tain their ASCAP and BMI licenses; and, that after CBS 
cancels its licenses, you on behalf of April-Plackwood are 
approached by a number of packagers of CTN prograns, inde- 
pendent packagers, and those packagers seek to incerest you 
in negotiating direct performance rights licenses to them 
for their progrars. 

Would you be willing or unvilling to enter intc 
such negotíations? 

A I take it you are talking about matiera 4hich 
was at that point in the April-Blackwood catalog, not 
material to be created in the future? 

Q Yes, Sir, in the April-Blackvood catalog. 


A We would be unlikely to deal with those :e!evisior 
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producers. 

Q Why is that? 

A Well, because we have a competitive situation in 
the music publishing industry where we are dealing for new 
and established wri':ers and in dealing with those writers. 
we have to protect heir interests, basically, and if 
they believe that we would be prejudicing their interests 
by departing from an established system of licensing pub- 
lic performances through ASCAP, going direct, instead, thet 
would seriously jeopardize our ability to deal with writer: 

Q Assume that the CBS Television Network-- this is 
a new set of assumptions-- assume that the CBS Television 
Network announces that some time in the future it wants to 
cancel its ASCAP and BMI licenses and that it is going to 
embark upon a project of attempting to option music pub- 
lishers'catalogs, and in that connection the CBS Televisio: 
Network approaches you, again on behalf of April-Blackwooc- - 
and puts to you the following proposition, which the net- 
work says it wants to negotiate: 

is The network would like an option to your 
catalog for which it would be willing to pay you some 
negotiated lump sum fee; 


23 The network would want to exercise that 


option in the event it was able to option enough music to 
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permit the cancellation of the licenses; 

3t If the network exercised the option and used 
music from the April-Plackwocd catalogs, it would pay April- 
Blackwood stipulated per use fees for each use, those fees 
also to be negotiated. 

Would you enter into such à transaction with 


the CBS Television Network? 
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we know the identity of the negotiator on behalf of CBS? 
Would it be William S. Palcy, Frank Stanton or someone 
else ín a capacity to make the witness an offer he would 
have difficulty in refusing? 

MR. HRUSKA: Let's make it realistic and iet’s 


say the negotiator who approached you on behalf of tie CB3 


Dcan-di': | 
MR. TOPKIS: Before the witness answers, could 


television network is Donald Sipes. 

THE COURT: Let me also, if I am correct in 
assurinc that in the second hypothetical case, NBC anid 
ABC still have licenses from ASCAP and BMI. 


MR. HRUSKA: Yes; your Honor. 


A Weli, for the reasons that I gave before that 


3 
2 


is, cur relationship with our writers and the need to remai: 


competitive in the business, you know, it is unlike. 


that this approach would be morc uctractive than the prio: 


approach. 


—— f —üñ—ü—jẽ 


We would also have a problem in terms of option 


money in determining how to distribute that option money 
and, in fact, I think that it might on the part of many, 
dependinc on the amount of consideration that was given for 


the opticn, if it vere a nominal consideration, then there 


is no inducerient on our part of even considcr it ser..ouslv. 
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If it is a large consideration, then ther 


might be a concern on the part of many writers that what 


we were doing in effect was getting a large consideration 
for the option and taking that money and putting it in our 
own pockct and the per-use payment would not be what it 
should be under the circumstances. 

There have in fact been some situations wiere 
print music deals have been made and they were rather 
notorious in that a large amount of money is given as 
an advance with a per-use payment for the actual priat ani 

in many cases feel that their material is being 
utilized and they are not being paid adequately for it. 

I think that you also have, and that may >c 
a reflection of the print situation, you have in the AGAC 
contract a prohibitior against bulk licensing and I chink 
it may relate to the allocation in the fairness to the 
writers of the way their money is distributed. 

Q Couldn't you think of some way of distributing 
this up tront option money that would make your writers 
happy? 

A Inevitably there would be some writers wl» would 


feci that. the distribution method was not L ing fair to 


them. 
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J mean, if they were writers of established | 
songs, they would say that the bulk of the moncy shoul«c 
be distributed to thon; if they were writers of songs who 
were not uscd, they would expect a fair share, irrespe “.ve 
of what was used, so that it does tend to create a problem | 
with key writers, | 
Q In your opinion, Mr. Dean, are writers — Ps 
sensitive on this subject of up front money going to pub- 


lishers? 


MR. TOPKIS: Objection, your llonor., 


! 
| 
"HE COURT: I don't know what the word 'unusually" 


means. I gather they are sensitive to it. Like al. the 
rest of it, they would like to be sure they make as much 
from their talents and accomplishments as anyone elre cous. 


I understand the point of view. 


— —ä—4h̃ E 


A Yes. 
“HE COURT: I would like to ask this just tc 
educate myself -- do your present agreements with wiiter:: 


indicate in any way what would happen if you did get an) 


— 


such money, whether it is from CBS or anybody else? I ¿m 
not qui te clear. There must be some prescribed method 


by which this is to go or are you saying gat ycu axe 


entirely free to do with the money at the present time 
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a what you like. 
A Well, thc present agreements typicasly don't | 
provide for distribution in respect of public perfomance, 
They talk in terms of the writer's share being distributed 
č through the society and I think that consequently, i: the 
writer's share were not distributed through the society, 
then the catch-all formulas of the agreement would come 
into play, whereby it would be a distribution of othur 


! income, probably on a 50-50 basis, but it doesn't specific- 


— t—Da— 
mt ttt ttt n - 


ally provide how thai ld be allocated as among di ‘ferent 


si writers so that if you get : lump sum, you would the, 


&» 


have that a'1ocation difficulty. 

4 THE COURT: You don't have any agreement with 
AGAC for example, which would specify -- 

i THE WITNESS: The AGAC agreement specifically 
provides that there won't be any bulk deals without -heir 


written approval. 
THE COURT: In such an arrangement as this, 
| would you have to work it out with AGAC? 
|] THE WITNESS; We would nave to go to them, but 
3 I doubt they would consent to it. 


THE COURT: Assume they consented. They 


would then be able to condition that consent on the method 


— ILI 
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of distribution? 
TIE WITNESS: Yes, they could. 
THE COURT: Thank yo... 
Q Are you aware, Vir. Dean, of any market 


machinery or apparatus which has been established for 


A Well, of course, there is the Harry Fox office 
and I assume thac publishers have people, most publishers 
have people in their offices who deal with rates gen2rally 


Q In mechanicals? 


| 
| 

| 

] 

| 

| 

| 

| 

mechanical rights transactions? | 
| 

| 

f 

| 


In mechanicals, right. 


Does April-Blackwood deal through the Hary Fox 


Yes, they do. 


Are you aware of any market machinery other than 
ASCAP and BMI which has been established for the licensing 
of performance rights to television -- for telcvisioa use? 


A No, I don't know of any other machinery. 


THE COURT: SESAC, does that do that or not? 


— 


MR. iiRUSKA: SESAC. 


— 


MR. TOPKIS: It is a small society, but 


are Goubtless those who love it. 


€ 


THE COURT: I know there are, because I have 
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one of their suits pending before mc. 


MR. URUSKA: I have ne further questions 
of this witness. 

THE COURT: All right. 

MR. TOPKIS: We have a couple of minutes, 
your Honor? 

sure my cross wil? be very brief. 

THE COURT: Yes. Will you call me as soon 

as you are ready? 


POPKIS: Surely, your Honor 
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CROSS-EXAMINATION 
BY MR. TOPKIS: 

Q Mr. Dean, according to an article, as Joe 
McCarthy used to sav, I hold in my hand, in cash box, CBS 
Records achieved double the chart listings of its songs 
over that of its competitors in the first quarter of 1973, 

MR. HRUSKA: I am sorry, I missed a couple of 
words. 

MR. TOPKIS: If the reporter got them, may 1 
have lim read it back. 


(Question rcad.) 


5. Is that correct? 

A You've got the article in your hand, I see. 

Q Right. Is it correct according to your urder- 
standing 


THE COURT: In other words, does the article 
correctiy stete the facts? 
A llo, I haven't independently made the analysis, 
SO I :reatly don't know the answer to that. 
Q Is it yovr understanding that CBS Records 
is fa: ahead of any of its competitors in chart listings? 


4 It is my understanding that thev had a very 


successful first quarter in music publishing, that is 
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correct. 

THE COURT: Are you talking about the chart 
listings? I know they go together, but that is what 
you are being asked about. 

THE WITNESS: In chart listings, yes, sir. 

THE COURT: That means popularity? 

THE WITNESS: Right. 

THE COURT: Roughly speaking. 

Q You are ahead of any of your competitors? 

N No, I said that we were ahead of what we had 
done in chart listings in comparable first quarters but 
I don't know that we are ahead of what the competition had 
done in chart iistings. I haven't made that analysis. 

You just don’t know? 

No, I don’t. 

According to an article I have from Billboard, 
dated February 17, 1973, Columbia finishec first ina 
12-month survey of Billboard's hot 100 for the year 1972. 

Does that accord with your understanding? 

Columbia Records you are talking about? 

That's right. 

That's correct. 

THE COURT: For what period was that, Mr. 


Topkis? 
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MR. TOPKIS: That was for the vear 1972, ycur | 


Q Tođay Columbia Records is the largest seller of 
records in the United States, isn't that right? 

A Yes, 

Q Your distributions from ASCAP, that is, April's | 
distributions from ASCAP, have been running between 200,000 
and & quarter of a million dollars a year for the last 


few years, isn't that right? 


know the exact amount. 


MR. HRUSKA: Your Honor, we at another point 


A Yes, they have been substantial, but I dou't | 
| 
| 


in this case did obtain from ASCAP, under a protective ordei, 
the ASCAP distributions to the top 50 ASCA? publishers. 
At that point ASCAP made quite a point about the corn:idencti:|l- 
ity of that materiai, I think it un^air. I object: to 
Mr. Topkis disclosing in open court the distribution: to 
one of the ASCAP publishing members, in this case April 
Music. I think it is inconsistent with the position that 
ASCAP has taken with respect to its other publishina 
members, 

THE COURT: I can't tell whether it is incon- 


sistent without knowing the reasons that prompted the 


original concern, whether it was concern for non-parties or 
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whether it was concern for ASCAP's own figures which of 
course is something clse, or what it was. 

MR, HRUSKA: It was expressed in terms of 
concern for the individual publishing members. 

MR, TOPKIS: That was it, your Honor, but 
I can't imagine Columbia can come into this courtroom and 
bring a lawsuit and complain about some inconsequent..al 
a figure as this becoming public. 

If Mr. Hruska wants, let's seal the page on 
which I asked the question, I couldn't care less. 

THE COURT: All right. 

Q Have Blackwood's receipts from BMI bcen 


comparable to those of April from ASCAP? 


| 
li 

| 

| : 
a 
| 


MR. HRUSKA: I pose the same objection, your 


T———— 


MR. TOPKIS: I am willing to accept the seme 
g 


treatinent. I just want the fact, that's all 


THE COURT: Certainly Mr. Topkis is entitled to 


— — ——— M I 


bring out the information. IS there somebody in the 
courtroom you are concerned about or do you want me to get 
this in the robing room? Since I don't understand the 


reason that prompted the concern about the revelatior of the 


figures, { can't really comment es to whether there is sone 
qu Y 
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justification. 

MR. iIRUSKA: I am at a loss too, because 1 
don't know offhand right now how proprietary this informa- 
tion is. I am really basing this -- 

THE COURT: As a CBS stockholder, if I werc one, 
I might want to know it, so it doesn't seem to me that 
there is -- &re you concerned about the revelation of 
these figures? 

TEE WITNESS: I think the figures do have, in 
our industry, a certain proprietary value, and they are nct 


typically madc available. It is -- it does havc signi- 


ficancoe. 


t| 
i 
i 
il 
| 
li 
| 


„ - 
—— 


THE COURT: Then I will ask -- I don't know 


who is in the courtroon, so -- 


MR. HRUSKA: I believe there is a reporter 


3 — 7 


rr 


Trade Press here, your Honor. 

THE COURT: Then I will ask Mr.Dean to make the 
figure available in writing, and submit it to defense counse 
myself, and used as appropriate in the reccri. 

MR. TOPKIS: Fine, let's have them for the iast 


five years. 


— ar — . — . — Mit €— es a —MÁM] m — —UÀ— 


THE COURT: All right. 


MR, HRUSKA:  ASCAP and BMI know the figure 


3, 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED STATES COURT HOUSE 
FOLEY SQUARE, N.Y., N.Y. 10007 TELEPHONE: CORTLAND 74580 


mbb-6 Dean-cross 1829 
your Honor. They don't have to call upon us to supply 
the figures, 

MR. TOPKIS: I know the ASCAP, but I don't 
the BMI figures. Can't we stop wasting time here, 
Honor? This is just so silly. 

THE COURT: What is your worry now? 

MR. HRUSKA: My concern, your Honor, is simply 
we have had this controvery for a good deal of time 
the proprietary nature of these figurcs, and -- 

THE COURT: Do you mean you are opposed to 7 

noticing hem? 

MR, IIRUSKA: No, no. 

T HE COURT: That is all I am suagesting. 


MR. HRUSKA: Let me just drop the point, 


i 
n 
f 


Honor. We will handle it that way. 


THE COURT: All right. 


— 
x 


Q Now you said something about performances on 


television not creating any measurable upsurge in record 


sales typically. 
Do you remember that testimony of a few minutes 
ago, Mr.Lean? 


A Yes. 


There is a rare exception, you said, and you 
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cited "Ict Me Go, Lover.” 


Q 


former 


your " 


about? 


United 


Yes. 


Do you remember that? 


That occurs also, does it not, when a notcd per- 


dccs a special on te 


MR. HRUSKA: I object to tne form of the «cuest..o! 


"Cr, what occurs. 
THE COURT: Over 


MR, HRUSKA: And 


MR. TOPKIS: What 


States, for example, 


THE COURT: Mr, Dean is a very sophisticated na. 


de is an attorney. He can 


the ineaning of a question. 


Reporte 
A^ 
cr lack 


&pplica 
a speci 


respons 


Let's get the qu 
. 
(Record read.) 


I would say that 


levision, isn't that riglh.1:? 


ruled. 


what television are we t 


Fir. 


television were we talking avou 


ask if he has any  »ubt about 


estion again, please, Mr. 


the situaticn of response 


cf response that I alluded to before, would be 


ble equally to a situation where a performer «oes 


al, that's right 


It would not be an appre: 


e zt the record store, 
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If Barbra Streisand does a special; haven't you 


— 


sales jump? 


Yell, we are talking about two different things, 


Vou in your original question were talking abou- 
ihe impact on record sales of à particular composition 
programmed on network television, and you are talking about 


Barbra Streisand Special. 


ae 


When you are talking about a Barbra Streisani 
series or én Andy Williams series, you are talking about 
the exposvre of a performer. 

The exposure of a performer can have a signi‘i- 
cant impact on the sales of that performer. 

The point that I had alluded to previously was 
the exposure impact on the sales of a particular compo;i- 
tion. 

I would distinguish between the two situations 
as havinc cifferent impacts. 

ee. 

Just let me offer you an example to see if v 
understard each other. If Barbra Streisand goes on t.le- 
vision and sings "People", a Julie Styne song, that is not 
going to nave any significant impact on somebody else': 


Tecore of "People"; is that what you are driving at? 


| 
| 
| 
| 
| 
| 
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‘or of her recording of "People" if that's : 


If 


at that point in time. 


[her it certainly docs not have any effect. 


3ut if she does a special, you would expect an 


31 


ect cn hor records cererally? 
what I have said is that if she does a spe- 


more likely to have en impact on record sales 


ian if she just performs-- yes, her record sales 


11 right 


CHE COURT: Than if what? 


"His WIUMESS: Than if che just performs an 


indivi3«s21 composition as a quest performer on somebody 


ground mus 


A 


“or whom does Carol Burnett record? 


carol Burnett records for Columbia Records. 


im I right. in believing that the majority of 


^c 


recent yea: 


7 


ic 


f 


-0rnance credits received by April-Blackwood in 


have been for performances of theme and tack- 


on CTN? 


think you are correct. 
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Q And am I correct in believing that April-Black- 
wood receive their interest in theme and background music 
copyrights by agreement with CTW? 

A There is an existing license agreement between 
April Music and Blackwood Music and the CBS Television 
Network providing for the licensing to April and Blackwood 
of copyrigkts owned by the television -.twork, that is 
correct. 

Q Providing for the licensing to April and Blackwood 
or designating April and Blackwood as the recipients o: 
performance rights revenues from ASCAP to BMI? 

A No, providing for the licersing of that mate: ial 
to April and Blackwood. 

Q Whatever the form of the agreement, the result 


is that April and Blackwood receive performance distribu- 


tions from ASCAP and BMI for such compositions, is that 


right? 
^ That is correct. 
Q April, Blackwood, and Columbia Records all report 
to the sane chief; is that right? 
A Ultimately, yes. 
THE COURT: We all do ultimately. 
MR. TOPKIS: Him or Her, as the case may be. 


And people at Columbia Records and people at 
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April and ?^lackwood know that; don't they? 

A Presumably. 

Q By presumably, you mean that everybody except 
the idiots know that, don't they? 

A Well, I don't think people really think in 
terms of ultimate reporting responsibility on a day-tc-day 
basis. They are engaged in different businesses and they 
operate their different businesses. 

Q Mr. Dean, do you remember your deposi tion being 
taken on tae l4tn day of March, 1973, at the offices cf 
Paul Weiss at 10:10 a.m.? 

A) Yes. 

Q And at page 59, line 10, -- I will go back to 
line 3 -- I will ask you if you were asked these cuestions 
and gave these answers. 

THE COURT: Mr. Hruska? 

MR. «sJJSKA: I think the method we were pursuinc 
on that was for the deposition to be given to the witress, 
allowing him to read it; if there is an inconsistency, al-- 
lowing him to reconcile it or your Honor to get the deposi- 
tion. 

THE COURT: Not on cross-examination. This is 
full cross-examination. 

MK. HRUSKA: All right. 
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. E COURT: The ruling that I concocted had to 


go with the witnesses that you called who were moderately 


disagre@ient with you. 
ifm. HRUSKA: Right. Of course. 
Q Ir. Dean, were you asked these questions and did 
you give these answers? 

MR. HRUSKA: What page? 

MR. TOPKIS: Page 59, line 3. 

"Q And indeed people at Columbia Records ind 
people : prii-Blackwood know that ultimately they al 
report to ihe same chief; do they not?" 

nd you answered: 


resumably.' 


at line 10: 


"Q . - an t with you, but by pres m- 


ably,‘ do mean to everybody except the idiots 


know that?' 


xactly. 
tow, you were asked those questions and gave 


rs, right? 


Ind they were tue and cocrect, to the best 57 


your knowledge and belief, is that right? 


SOUTHERN DISTRICT COURT REPORTERS 
UNITED SFATES COURT HOUSE 
Fat EY SQUARE, N. C. N.Y. 10007 TELEPHONES: 


183; 
mbg 6 Dean-cross ý 


» 


Yes. 


Q There has not beer any sudden flux of idioc" at 


j * 
SaaS 


Aprii-Blackwood and Columbia Records, has there, since 


— 


5 March l0th or whetever it was? 


€ A Well, I don't believe so. 


"i 
r| 


Q This relationship, that is to say, among April, 
Blackwood and Columbia Records, is an influencing factor in 
which publishing house winds up with the copyrights of music 


recorded by Columbia Records; isn't that right? 


A Wouid you restate that question? 
MR. TOPKIS: Let the reporter read it back, 
13 please. 
i | (Question read.) 


A Well, I don't think it is a material factor but 
it certainly could be calied an influencing factor. 

Q It is an influencing factor but not a mater al 
factor; is that your testimony, sir? 


A Yes. 


Q All right. 

Mr. Dean, April and Blackwood use .the AGAC form 
of contract in less than half of ueir dealings with 
writers; don't they? 

A Probabiy. 


Q Do you have any doubt about it? 


— E E ÍÓÁ 
— — ÀÀ — —— À— M À — — — 
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A Y really have not specifically inquired in what 


i percentage of the caser the AGAC form is used. It would 


depend cn the writer in many cases. 


ji Q But you would think that it's been used in less 
i 
'i than half of the cases since 1963, would you not? 
i 
a A I would think so. 
h 


p ELIT 


DTZTTN 


| SOUTHERN DISTRICT COURT REPORTERS 


i UNITED STATES COURT HOUSE 


co Tela 


18: 
pean - cross 


Mr. Dean, you testified that when a music pub- 
lisher is sold, it is typically sold for from six to ten 
times its ASCAP royalty or ASCAP distributions. 

Do you remember that testimony? 

Yes. 

THE COURT: With the refinement that he was 
talking abut the sale of the catalog. 

I don't know if there is a distinction. 

IN. TOPKIS: Sale of the catalog. 

Q And I take it if it is a BMI house, it woulc be 
Six to ten times its BMI distribution: 

A I think the formula might be somewhat different 
in terms cf BMI than ASCAP. 

Q -ould you tell us what it would be? 

A I don't have an opinion offhand as to the BMI 


formula. The companies that we have icoked at have been 


primarily ^SCLP companies in terms of having oid time 


standards, and I don't have a BMI formula 

Q 30 that your answer to the question tha: yo. gavc 
before, hen Mr. Hruska was interrogating you, was ir terns 
of offers that you received from Ac catalog owners; 

A Yo. It was in terms of the formula that was 
2ppiied in evaluating an ASCAP catalog and it is a formula 


that's bean expressed in the trade press ana also in 
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discussions that I have had with other publishers in tcy- 
ing to evaluaga what such a catalog might be worth. 


Q And the catalogs that you were trying to evalu- 


ete were catalogs of publishers whose catalogs were pr2- 


dominantly stnadard, established works, is that right? 

A They had a large amount of standard repertoi-e 
in their catalogs, that's right. 

Q Ard that is why you said that their ASCA 
tributions tended to be relatively vithout peaks 
valleys? 

A 

Q It 
ing house which 
current hits 

A 
depending on the nature of the talog. It is just ex- 
pressed in terms of the ASCAP earnings and it is used ^or 
newer catalogs in the ASCAP repertor 8 well as the o-der 


catalogs 


you remember what multiple of earnings you 
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paid for that — multiple of eo rather? 
A Well, the price of 8 not been publicly 
disclosed. 
Q I am not asking for the price, sir. 
I am asking for the multiple. 
A That was not evaluated in terms of the ASCAF or 
BMI earnings. 
Q That was a publishing house that had & contractu 
al relationship with Miss Laura Nyro? 
A That is correct. 
Q And that publishing house s 
lishing her compositions? 
A [hat was the only mate 
Q Just so that what Mr. Belnick and is 
spread on the record and what | e ou know, Miss Ny-o 
is a performer and composer of very significant popularity 
|. today, is she not? 
Yes, she is. 


Do such performers have their ups and Cowns? 


In terms of what? | 
Q Public acceptance. | 
| 


i 
! 
| 
| 
| 
| 


A No. It is difficult to give a direct ant ver whethe 
they have ups and downs in terms of public acceptanct. 


A performer who is established because of the 
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uniqueness of the performer, doesn't have ups and dowrs as 
such. 

Yhe popularity of the recordings at a particular 
time may go through ups and downs. But the performer as 
such doesn't go through ups and downs in terms of accept- 
anco. 

A performer does not? 

NO. 

Have you heard much about The Supremes recently? 

They have broken up as a group; that's why you 
don't hear about them. 

continued for a time after Miss 

Diana Ross 1e 

A ell, the point is that even when Frank Sinatra 
was not selling records, his acceptance and his notoriety 
and the public's appreciation of him still may have en- 
isted in certain areas. I mean you could have an artist 
who was nct selling records at a particular time who in 
clubs will continue to draw record crowds 

Q You testified that in a situation where CTN 
came to you and wanted a direc icense for one of your 
compositions, you would be concerned about how your writer 
would react *o such a license, right? 

A That is correct. 
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— 


You have heard the term per use licensing? 


Yes. 

Q And you have heard that in this Iitigat io! CB: 
is seeking o establish a world in which per use Ji-censir^ 
would exist? 

Yes. 

Q Let me ask you, sir, in a per use world, T HK 
were approached for a direct license by a packager, ‘ould 
you be concerned about the reaction of your writer? 

A Well, if by per use world, you mean a situation 


where there was no other licensing procedure, where ASCAF 


and BMI didn't exist, and where all publishers were iican;i 


on a direct per use basis, I would have no concern about 
giving a per use license under those circumstances. 

Q No, that is not quite the world that t^ 
gation envisages, as I understand it, and so that 
be sure we understand each other, let me spell iż 
you a little ^it. 

Let us suppose thet ASCAP and BMI contirusad t3 
exist and CTN holds a per use license from ASCAF eri BMI 
but of course in that world aswe understand it, direct 
licensing will also be available. 

What I want to know is, ín such a world, if a 


packager came to you seeking a direct license fcr cre of 
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^ i your compositions, would you be concerned about tne acti- 


tude of your writer -- 


MR. HRUSKA: I object to the form of tne ques- 


gii tion, your Honor. It is too vague? 
e | THE COURT I don't know that it is too La que 
7 except that I want to be sure of one thing. 


Are you assuming that although CTN operated 


on the per use basis, that NBC and ABC would not be oper- 


10 ating on that basis but on a blanket basis? 
i? MR. TOPK215: That is a matter of irrelevancy 


i d THE COURT: [t may or may not be to the wit- 
] 
3 E ‘ E ~ tt 
| ness. I think you oug: i assume one or the other. 
A | UTE dere 
15. MR. TOPKIS: „11 take it eithe way. 
$ 
1 
i | Q Let us assu t ABC and NBC also had per use 


12 licenses. 


i r 42 4 ^ 

mnn. A And your question is would I be concerned about 
| | | | 

|) | dealing in that kind of a situation? 

20 |i Q No. My question , would you be concerned 


2} | about the reaction of your writer if a packager came to you 


n | and said, "I would like a direct license to perform à 
i 
y T a c 
23 | composition on a program that I am putting together ror 
j 


CTN." 


4 
5 MR. HRUSKA: Your Honor, I object to the quest io 
U 
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because I do not think a sufficient number of details re- 
garding what this per use license consists of have been 
stated. 

THE COURT: Then let's allow the witness to ask 
for more details, if he wants them. 

He knows best what details he wants to have. 

Do you need to have any further information? 
If so, ask for it, Mr. Dean. 

A If you are talking about a per use license ar- 
rangement, can you tell me what: mechanism is established 
for creating that per use license mechanism? 

THE COURT: Mr. Topkis, do you mind if I answer 
as I understand the rules of the situation to be? 

MR. TOPKIS: I would be delighted,your Honor. 

THE COURT: I believe that Mr. Topkis is assuming 
what CTN has told us is their obiective-- that is, that 
ASCAP would continue to license on a per use basis for 
all compositions whose writers had not withdrawn those 
compositions from the so-called reservoir or pool. 

I don't know whether Mr. Topkis is assuming that 
the composition he is asking you to license has been with- 
drawn at that point or has not been withdrawn. 


MR. TOPKIS: I would expect it would have ien 


withdrawn, of course, your Honor. 
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THE COURT. So, the composer or author has the 
right to withdraw his composition from the pool and Mr. 
Topkis has assumed that he has done so. 

Mr. Topkís is then coming around to you and say- 
ing now, "Would you directly license me for the use of 
performing rights for that song," and his question is, as 
I understand it, under the circumstances would you be 
concerned about the reaction of the writer. 

A Would we, as a publisher, know what payment wouid 
be made in respect of that song, if it were still in the 
pool? 

you would, by virtue 
of what it had been priced st before it had been removed; 
that is my understanding 

A If we knew what | price would be, if the song 
were still in the pool, then I would have no reluctance to 
deal directly outside of the poo because then I could dea 
with reference to an established standard and if I asked 
the writer-- if I asked for a dollar amount in excess of 
the amount available in the pool, then clearly T wouid 
getting more for the write y of the pool than if 
remained within the pool. 

Q Well, would you under a per use license arrangement 


leave your music in the ASCAP pool or would you withdraw it? 
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A That really is a decision that I am not pre- 
pared to make just sitting here, without giving it real 


deep consideration. 
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You haven't thought about that at all? 
No. I just have not thought about it at all. 

Q Would you think that you would have to consult 
your writers before withdrawing large compositions from 
the pool? 

A Well, you are talking about a monumental change 
in standard procedure and, clearly, before making -— suc’: 
change, we would want to get as many views as possible 
from the people ; uid hope to deal with to get 
their reaction t 

Q j a an that before with 
drawing à m use pocl, you would 
think yo t with your writer? 

we would consult with 
said that before 


yould want 


merally thought about it. 

5f contract which governs 
at least a very 83 ca porti jf your catalog 
you must ob he writer’ onaent to anysuch transactio: 


would you n 


THE COUR T: On the theory that it is a block 
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license? 
MR. TOPKIS: No. On the theory that it is 

a television use and the contract calls for consent as 
to television use, J or K, I can't remember which sub- 
paragraph it is. 4J or K. 

Q 80 you would need the writer's consent to 
withdraw? 


A To the extent that it was covered by a contract, 


| 


having that kind of a clause. 

Q Right. So, once you had, with the writer's 
consent or without the writer's consent in sonc situations, 
withdrawn a composition from the per-use pool, would you 
then expect to consult with the writer before responding 
to a request for a direct license from a packager? 

A It would depend on the nature of our rclationshi: 
with the writer and it would also depend on the ciccum- 
stances. 

To the extent that it was a writer that we 
had a continuing current relationship with, we would be 
more likely to consult with that writer, but tnat consulta- 
tion, I th uk, would be limited by and large to those 


situations where there was some extraordinary ‘actor 


related to the particular usage and if it were a typical 


usage and what we were asking for the usage represented 
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an amount in excess of tho amount that would be payable 
in respect of works within the pool, then in the 
ordinary course I wowld not expect us to consult with the | 
writer in that situation. 

Q Bow, I have been asking you, sir, about what 
the situation would be, assuming that ABC amd NBC and CTN 
all were operating under per-use licenses. 

I will now ask you to change the assumption 

and assume that ABC and NBC both hold blanket licenses fro" 
ASCAP and BMI and ask you whether your attitude toward you- 
writers would differ in any significant degree? 

A No, I don't think it would differ in any sig- 
nificant degree. 

Q Piae. Now, let me ask you this: Suppose NBC 
and AGC continued to hold blanket licenses fxom ASCAP 
and BMI and CTN dropped its blanket licenses with ASCAP 
and BMI and went on 4 direct licensing basis. 

I think you testified bef oe that you would 

expect that you would hawe to have some concern about 
the attitude of your writers in that situation, right? 

R That's correct. 


Q You would expect 4lso, I suppose, though, that 


after a time, your relations with yous writers would 
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stabilize, they would get used to what you were doing 
and with your more regular writers you would establish 
routines, would you not? 

A Well,you are talki..j about a situation where 

the CBS situation, CBS Television Network sítuation, 
were distinctive from the situation with respect to ABC and 
NBC. | 

Q That's right. Just as I was a minute ago talkir.| 
about the situation wherein the per-use world CBS mak. 
was distinctive from that of ABC and NBC. 

A I don't know what factors would lead it to 
stabilize. I don't believe that -- 

THE COURT: In the present hypothetical nn 
is mrely what we have called from time to time in the 
course of the trial, a bypass under the present structure 
in the industry as distinct from per-use? 

MR. TOPKIS: That's right. 

THE COURT: You understand that? 

A Well, the situation that I think you have in 
mind, that I understand you have in mind, is a situation 
where CBS is operating without a blanket license while the 
other networks have a blanket license? 


Q Right. 
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T HE COURT: Without any change in the in^us. 
structure? 

THE WITNESS: Right. I don't know how the 
situation would tend to stabilize over a period of time, 


if nobody can function in that atmosphere, which was the 


original supposition. 


r 7 EMÁLLTERTLLL 


^^ 


Q What do you mean, nobody can function in 


that situation? 


A In other words, you are assuming that publisher- 


e 2 
— — — 


are in a position to give licer zes to CBS there without 


=? 
— 


jeopardizing their relationships with their writers? 

Q No, I am not assuming anything of the sort. 
If you tell me that you would be concerned bont your re- 
lationships with your writers -- 

A Well, that's in fact the case. 

Q I am accepting that testimony fo: moment. 

I am asking you whether you regard your re:atio:;| 

as being so shaky that you just wouldn't be able to 
solve that problem? 

A Well, I think at all times you have got tc 
assure writers that you are dealing with that they axe 


going to get a fair shake in dealing with you. 


Q I certuinly agree with you. 


A And anything which jeopardizes that position 
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would have a detrimental effect on the conduct of the 
business. 

Q And if you gave them a fair shake, you would 
expect that there would be no detrimental effect, isn't 
that right? 

A It's not a question of whethe ryou give them 
a fair shake. The question is whether they feel their 
interests are being prejudiced by your course of action. 

Q And you think that they would not so feel in 
& per-use world but they would so feel in a direct licens 
world, that is to say, where NBC and ABC both continued 
to have blanket licenses? 

A Well, it's hard for me to answer your question 
in terms of a per-use world and a direct world. I think 
I have answered the questions that you have asked ard if 


there are specific clarifications you want, I can answer 


them. 
It's hard when you get off into terminology. 
Q I am sorry. I didn't hear the last words. 
A It's hard when you get off into terminclogy, 


because I don't have the terminology fixed in my own minc 


the way you do. 


Q It's been hard for me, too, I assure you. 


Let's suppose that in a per-use world, let's suppose NEC, 
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ABC and CBS all hold per-use licenses from ASCA? and 
BMI, a packager comes to you and says I would like a direct 
license for song X and I would like it at a lower price 
than the per-use price. 

What would you do? 

A It's hard for me to respond to your question 
because when you start using the per-use terminolosy, I 
really don't understand the context in which the situation 
arises and I can't focus on the question without the conte! 
so would you just give me the background of the situation 
you are talking about, rather than calling it a per-usc 
world. 

Q I will try, sir. 

ABC and NBC and CBS all hold licenses from 
ASCAP and BMI, which provide that for a stipulated price 
per performance those networks may perform the composition; 
in the ASCAP and BMI repertories subject to those licenses. 
Are you with me up to now? 

A That is, for each use, they would pay a stipu- 
lated amount. 

Q Right. 


A Each use of any individual composition, they 


would pay a stipulated amount. 
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Right. 
Now, the members of ASCAP and the affiliates 
of BMI have had the right to withdraw such compositions 
as they desired from coverage by those per-use licenses? 

A Right. 

Q I am speaking of a composition which remains 
subject to the license. 

Are you with me up to now? 

A Right. 

Q It is one of your compositions anc a program 
packager comes to you and says I would like a license from 
you at a lower price than the per-use price for that compo:: 
tion. Would you at that point feel that you had to consult 
with the writer involved? 

A It would depend on the particular composition. 
If we had à composition in our catalog that had no real 
activity or income over a long pei.od of time and it was 
not a camposition that I felt had significant commercial 
value, I might take whatever I could get for that n 
composition. 

MR. TOPKIS: de have no further questions. 


Thank you. 
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CROSS-EXAMINATION 


——— 


BY MR. DAVIDSON: 


Q Mr. Dean, you are the man that is in charge 


oF 


of the factories that lake the records sold by CBS Recoró:, 


is that right? 

A I have ultimate respc.sibility for factory 
operations, correct. 

Q And you also have responsibilities for 85 retai. 
stores owned by CBS? 

A Sixty-five. 

Q In fact, your responsible in connection witt: 


April and Blackwood are very Limited, are they not? 


A The responsibility is a profit responsibility. | 


THE COURT: If that is a limited — 

I wouldn't view it as such. 

Q I ask you whether you remember being asked 
this question and giving this answer at your deposition, 
Page 8, Line 7: 

"à What are your responsibilities at April-Blackwv. > 

"A I have no responsibilities at April-BlackwooG." 

A I don't remember that specific question or the 
context in which it was asked, no. 

Q And in fact you don't have an office at April 


and Blackwood? 
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No, that's correct. 

Q Did you get involved with April and Blackwood 
prior to the time when you became adr 'nistrative vice- 
president? 

A Yes. 

Q When was that? 

A I first became invclvcd with the activities of 
April-Blackwood probably around 1964, although I became 
a vice-president prior to that time. 

Q And in 1967, CBS Records hired a man named Nea’ 
Anderson, did they not? 

A That's correct. 

Q And Mr. Anderson was hired to run April and 
Blackwood? 

A That's correct. 

Q And Mr. Anderson operated April and Blackwood 
from 1967 to 1971, is that right? 

A That's correct. 

Q And Mr. Anderson had more contact on a day- 
to-day basis with publishers and writers than you did? 

A fes. 


Q You testified previously concerning a lícease 


between CBS Television Network and April and Blackwood, 
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under which April and Blackwood got the public performance 
rights on compositions owned by the network? 

a. I testified as to a licensing agreement between 
the television network and April Music and licensing 
agreement between the television network and Blackwocd 
Music. I didn't characterize it. 

Q So there are two separate license agreements? 

A Right. 

Q Did I correctly characterize them in my questi.. ` 

A I don't believe that is a correct ana complete 
characterization. 

Q How would you characterize those agreements? 

A They were agreements licensing to April Music 
and to Blackwood Music a substantial portion of the righte 
relative to the copyrights that the television netvork 
owned. 

Q When you say a substantial portion of the rights 
was it confined to public performance rights? 

A No, I don't believe it was. 

Q What other rights were included? 

A I believe it included all rights other than the 
rights that CBS Television Network would utilize in the 


broadcast of -- in the making of the program or the 
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broadcast of the program. 
Q In other .* such synchronization rignts 
or public performance rights as might be needed by CBS 
Television Network for its own performances would be 
retained by the network under the agreement? 
A No, I believe performance rights were also 
licensed. 
THE COURT: To April? 
THE WITNESS: To April and Blackwood, yes. 


Q So that if CDS Television Network did not havc 


a license from ASCAP or BMI and it wished to perform com- | 


positions which were covered by the two license  agreemepn.:! 
you have described, CBS Television Network would be reqvir 2 
to obtain a license from April or Blackwood? 
A That's my recollection. 
Q Now you testífied that it would be unlikely 
that you would wish to deal with CBS program packagers 
CBS had canceled its ASCAP and BMI licenses. 
THE COURT: In the present structure oi the 
industry, isn't that right? 
THE WITNESS: Yes. 
Q Would you be equally unlikely to deal with 


CBS Television Network for the copyrights subject to ther: 
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agreements you have described? 

A Well, the real question that has to be asked 
is whether we are talking about material that is in the 
existing catalog or newly created material. 

Q Material in the existing catalog. 

A I think with respect to any material in the 
existing catalog, the answers that I have previously given 
would apply. 

Q Mr. Dean, have you ever talked to producers 


or packagers about the subject as to whether they were 


approached by publishers of music who were seeking to promc! e 


the use of their compositions on a television network pro- 
gram? 
A Would you repeat the question? 
MR. DAVIDSON: Would you read that back, please? 
(Question read.) 
A I really don't understand that question. 
Q You testified earlier that publishers rarely 
if at all approached packagers of television network pro- 
grams to promote the use of their programs. Is that a 
fair statement of your testimony? 
MR. HRUSKA: I object to the form of the 


question, your lionor, I don't think the witness ought to 


be asked to recharacterize and resummarize his prior 
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testimony. 

THE COURT: Well, I think it is perfectly 
fair to be sure that that is what the witness intended to 


say. That is all 1 understand Mr. Davidson to as. 


A The question previously was in terms of the ste}: 


normally taken in promotion of recordings and I said little 
if anything was done with television producers, and almost 
nothing was done with television networks, that's correct. 

Q Have : u ever had any conversation with a tele- 
vision producer or packager in which you asked whether 
anything was done to him or he told you that enything wa 
done to him in that regard? 

A No, I haven't discussed the subject víth tele- 
vision packagers or producers. 

Q Can you estimate what percentage of recorded 
compositions in the April and Blackwood catalogs have not 
been recorded by CBS Records? 

A I would say well ove- 50 per cent. 

Q Would you agree that ali performances of music 
compositions and CTN enhance the value of the compositions 


so performed? 


1 


i 


| 


A Any performance enhances the value of a compos:~ | 


tion because there is a payment made with respect tco the 
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performance. 

3 Q Aside from the payment made in respect of the | 
performanoe, would you agree with the statement that all | 
perfo.mances of musical compositions on CTN enhance the i 
value of the compositions performed? 


A By enhancement, I could speak only in terms of 


e 
oo =o -— i 


significant enhancement and I would say that I could 


not agree with that statement. | 

THE COURT: I'd like to ask a question , too. A 
was going to ask this. Isn't there ever a sítuation where 
the exposure of a song to the public can be adverse in the 


sense that the public doesn't like the song? Of course I 


understand you have to take your chance, but I am curious 


| 
| 
| 
| 
| 
as to whether that ever happens. It is just a flop, in | 
| 
| 
| 


w% i 
other words? 
n! 
| TIE WITNESS: That is known as the market test. 
13 
THE CO T: Yes. 
i] ' 
| THE WITNESS: I mean there are very often T 
?0 | 
j tions where -- i 
2 THE COURT: It must happen as it does with plays 
pri | 
THE WITNESS: Which is something that we specific 
2 
ally track, because what we will do is try to get a i 
t 
2 
record played in a particular area on a repeated basis, 
25 
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and then assess the market reaction to that recording, and j£ 


4 we get a sufficient test and there is no sale, then we, | 


you know, abandon that song in terms of future promotion. 


That ís onc of the koy things we aim at. 

6 MR. DAVIDSON: Your Zonor, I'd like to ask thit 
7 the first two sentences of CBS' answer to Interrogatory 

5 47 propounded by ASCAP be marked as BMI Exhibit 162 for 


y identification. 


1n ' THE COURT: There is certainly no harm in marking .t 
l 


+; | for identification. I assume you are going to do something | 


12 | more than that? 

13 | MR, DAVIDSON: I would also like to offer itin 

4 evidence, your Honor. 

15. | THE COURT: The first two sentences of what? 

v | MR. DAVIDSCN: The answer to Interrogatory 47 i 
7 | prcpounded by ASCAP. 
18 |. THE COURT: I suppose I better look at it and 

19 see if it is relevant. f it is relevant, I don't imagine | 


any other basis for objection, 


21 | They must be long sentences. ; 
n | MR. HRUSKA: They are not terribly long,but I 
23 | guess ï object to that answer going in evidence, your Honur, 

EI simply because I guess I now understand that answer is | 
25 wrong. 
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THE COURT: You understand what? 

MR. HRUSKA: That that answer is wrong. 

TUE COURT: Then you can put on a witness to 
indicate that it is wrong, but it stands. 

MR. HRUSXA: That's right. 

THE COURT: If the subject matter is relevant. 
I will admit it. 

MR, HRUSKA: 1 doubt if there is any question 
that we said it, your Honor, but it is -- 

THE COURT: Subject to CBS' right on notice 
to counsel if you intend to put on a witness to clarify it, 
shall I say. 

MR. HRUSKA: I don't know if it is a question 
of clarification. I thínk it is black and white. 

THE COURT: Then change. Even witnesses can changc, 
their story. They have to persude the Court there is good 
reason for it. 

MR, DAVIDSON: Your Honor, may I read those 
two sentences into the record at this time? 

(PX162 was received in evidence.) 

(Mr.Dav idson read from PX162 in evidence.) 


MR, DAVIDSON: I have no further questions of 


X guess I do, your !onor. 
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REDIRECT EXAMINATION 
BY MR. HRUSKA: 
Q Mr. Dean, I would like to show you this sentence 
80 you can read it and reflect on it. 

Let me ask you, Mr. Dean, do you agree with the 
substance of those two sentences? 

A No, I can't agree -- I can't agree or disagree. 
I think that in a question asked me previousiy whether it 
erhances the value, the real question is whether there is 
a significant enhancement of the value, and there is cer- 
tainly not a sicnificant enhancemen tof the value of each 
and every composition by performance on CM, and clearly 
it doesn’t have an impact on performances by other ASCAP 
licensees in the bald way it is stated here. 

This is much too simplistic an answer. 

TEE COURT: May I ask either for a statement by 
you, Mc, Hruska or I think it would be best from you, whethe: 
Mr. Dear. was the source of the information contained in that 
anger or do you “now? 

MR. HRUSKA: I know ín fact that Mr. Dean 
was not the source of that answer, simply tecause don't 
think I had ever met Mr. Dean when that answer was made, i 


do not now know how that answer -- 
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THE COURT: I don't consider this a great big 
issue, I don't want to spend a great deal of time on 
it. If we were, I would like to ask him why he said 
one thing one time and another thing another. 

MR. HRUSKA: I know it was not Mr. Dean and I 
know it was nct anybody from the CBS Record Divisíon. 

THE COUFT: You do whatever you wish to do in 
regard to the ——— 

MR. IIRUSKA: Yes, sir. 

THE COURT: I don't think it is a huge matter, 
at least we have Mr. Dean's view. 

MR. HRUSKA: Thank you, Mr. Dean. I have 
further questions of Mr, Dean, your Honor. I would 


however, simply to -- 


THE COUR’: Let's be sure. There are no further | 


questions for Mr. Dean, is that right? 

MR, TOPKIS: I have no further questions, your 
Honor. 

THE COURT: All right, thank you, Mr. Dean. 


(Witness excused.) 


MR. HRUSKA: I would simply like to put a citation 


in the record und that is of Mr. Dean's deposition, Page 
8, Lines 21 through 25, and Page 9, Lines l through 7. 
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My only purpose in doing that is because I 
think that reference gives the context for the question 
that Mr. Davidson asked regarding responsibilities. In 
other words, it is simply our position that had the = ii’ 
context of that question and those answers been brough 
out, the alleged inconsistency by Mr. Davidson -- 

THE COURT: Are we talking about this business 
of enhancement of music or about his responsibilities at 
April? 

MR. HRUSKA: It was the responsibilities. 

THE COURT: Mr. Hruska, I don't think that is the 
proper way to do it. if you want to bring out any allegec 
inconsistency you should have used the material you are 
talking about as a basis for questioning Mr. Dean when he 
was here. 

MR. HRUSKA: I didn't think thet wes necessary 
because Mr. Dean simply answered the question,"I don't | 
recallthat answer, " and talked about context and Mr. l. 
DAvidsen dropped it, but just to -- 

THE COURT: You want to call my attention to 
another part of the deposition, that it? | | 


MR. HRUSKA: Exactly. 


MR. DAVIDSOI: your Honor, I do believe that 


the proper way t^ have done it was with Mr.Dean, and I would 
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Object to that portion of the deposition being brought in 
any other way. 

MR. HRUSKA: I am not offering the deposition 
in evidence. 

THE COURT: Then i don't know what good it does. 


I can't just look at it if it is not in evidence. will 


leave it to you if you fecl it ís important enough to recall i 


Mr. Deal and ask him, but frankly I must say at this stage 
of the aane, maybe because it was brought up unexpectedly, 
I don't understand of course what the inconsistency is 
or rather, I won't say I don't understand -the inconsistency. 
out the importance of the inconsistency. But that will 
be argued, I am dure. 

MR. RIPKIND: If your Honor please, our next 
witness is Míss Marion Preston. 

M ARION PRESTON, called as a witness by 
the plaintiff, being first duly sworn, was examined 
and testified as follows: 

THE COURT: Miss Preston, you have a very 
pleasant ly modulated voáce, but would you mind modulating it: 

a little so we can all hear you. 


THE WITWESS: Yes, I will. Thank you. 
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MR.HRUSKA: Your Honor, at this iive ond 
like to read some passages from the depositio: of Jerry 
Vogel, and before ï do that I would like to orfex inco 
evicerce Xerox pages ot the origina’? pages freu the SSCA? 
printout of the portion of the Jerry Vogel Mvsi^ soma: 
tne. Catalog which is in the ASCA® Index of Perfcivei For 

Y do this again by way of identifyird the zub- 
lizhex. 

THE COURT: What js the number of 1t? 

(PX-883 marked fcr identification.) 

THE COUR: I bear no objection so X» wl! -":cei- 
it in cvidence. 


(PX-883 received in evidence.) 


THE COURT: Are your readings doing to >: ex- 
tensive? If they are not, I don't mind your dela the 


reading. 

MR. HRVSKA: I think I can cead mat neve to 
read in ten minutes. 

THE COURT: All rignt, 

MR. TOPKIS: Your Honor, ic 1s ov prooo3 & to 


‚ffer the balance, or I understand that the cutis ery 


rt 
r 
— 
- 
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n 
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1 


Mr. Vogel's testircny is going to become part of 
Arz“ I really think it is kind of a waste of circ to iwy eva 


pick and choose srippets of it. 
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TWE COURT: TĒ it is only going to Le ter nirut:.s, 


Y don't consider i: a waste of tine. It helps £e is 
understand the relationship of one item of evidenco ic 
another to have it Srought to ay attention in the rrov-r 
place. 


MR. HNUSZA: Would your tioner like L- fesrlow 


THE COURT: I have a copy. 
MR. HRUSZA: I start on page 3 of th 
script, line 7: 
"o Mr. Vogel, what is vour Present »ositic 
"A Music publisher. 
"Q You are a music publisher, you werk for 
Vogel Music Company? 
"A No, I am thc president. 
" You are the president. 
"Dc you own an equity interese in che 
I own the whele thing." 
Down to 1. 25, bottom ox the page -- 
MR. BLUMSTEIN: Mr. Hruska, i think 
note that "no" has then been changed to a “ye: 
You are quite right, yes. Mr. Vogel wen 
"no" in front cf "i am the president" change. to 


the president." 
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THE COUR": I don't think it makes mesh ditfoi- 


MR. HRUSXA: You are right. 

Dow: et the bottom of that page: 

Are you a member of any trade associations? 

(top of me next page) 

The National Music Publishers Association 

Page 12, beginning 
quickly summarize this, your 

The only reason for reading this is co posi 
out that Mr. Voegl has been in the business of music pub- 
lishing for 62 years, approximately 40 of these yeers in 
the Jerry Vogel Music Publishing Company. 

THE Come: A11 right. 

MR. HRUSKA: 

"Q But wha’: i am getting at here is trat 

these works in you catalog and I assume chat 
exploited by various people in different ways; recordin, 
sheet music, folios, things of that kind. 

"What is the function of the publisnin, compans 
in terms of this exploitation of your pubiisbi^, war 

"A Well, I think we are che only one thit is active 

today the vay I an. 


"Q Could you describe it? 
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"A Well. wa send out 
weeks a year and hey go to tne mesic business. 


"6 To whom ars these letters sent? 


"A They co to ail the leading advertise acenci 


people et the brouicaástiuj su 
writers; producez;, directors. 


Would hese ine.ud2 producers: of iel: 
Yes. 
And the function of these letters is tc 
Ask the to please program wy songs ir 
How do vou handle you- mechanical iic: 
Through the Harry Vox Office. 
Do you also handle the licensin« 
picture producers through the Harry Fox Offi 
"A Harry Tox Office." 
I go to page 19, line 17: 
"Q How wculd the nature of t 
that you would want for the work? 
"A Well, scicking to "Ballgame," 


Out To The Ballgane” -- "if they wanted 


picture there was a price of $5,000 put on it. „ could 


use all the music you wart and not the til: 


"Q You mean that they could not uc 


of 
i š 
Vogel 
i mbg 5 9 
4| the song for the notion victore? 
r 
8 "A Ws right. 
E "Q But they could use "Taxe Me cut To "ho Bei. se 
H 
z4 2 : 
*1 as ach as they vented in thrt picture for 35,00 
‘i 
w o1 TN Thac's 1. 4 ct. 
"O Was: there a great deal of nsgcciation uhat 
fi 
} Ou back and forth? Di you quote a price to ier To 
2 Lc 
TE he go back co tro producer and the producer Ss. , * 
. X can't do that’ and Harry Pox comes hack c 


pretty much what you told them what they could iive iik f. 


and they can take it or leave :t? 


^ 
s ' * 
a A Thet's it.' 
i 70 
t c go to page 22, line 10: 


he i don't zecall; did you say the 


fi 
í 
^ 
- 
t 

~ 
' 


prorictional letters to record cowpanies as weli 


"A Yes." 


Page 32, line 20: 


“Q What about television p»roducezs? taw Ca ove 


been in any sort 56€ negotiations 


rights? 


"A No, they automet:iscaily ask for like The Ya 6! 


would ask, they want to clear it for the next Eite ‘carve « 


you charge them a reasonable rate of dollars 32% > 209 


Q When you say clear it, clear che urs ci the vos 


cheir ^ GCOWS. 
svnuch-conisetion rights? 
guess ycu vould cals it synchron Lz: Jon. 


m tape; rewemser, it is uct on fila. 


"0 "hen vor 
years, though, 
do you get yen cciipensstion? 
ASCAP. 
You get your conpensatio: 
through ACCAP? 
That's rigi 
Go cto 
Suppose one zi these movie companies 
you znd said, Gee, 5,000 is quite a hit of tono 
is a low budget filu and we really don't think 
ford that and we hav: got another sorg thet ve: 
as well but which we covid use which would cost 
less‘; vould you core dom in your price at oii? 
No. 
You would hold fas: on it? 
Yes. 


"o This seems to be 


Could you tell me why you 
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"A Well, I thought there wes only one Melancholy 
Baby," there jis only one "Take Me Out to tho Eali Came” an. 
there is only one "Some of these Days." I am just locky 
to have three of the songs that were in tho Hell of “ane. 


MR. TOPKT3: Tou wouldn't want to veal the nort 


question and enswer? 


MR. HRUSK>: What is that? 

MR. YOPKIG: You wouldn't want to rear 
question and answer? 

MR. HRUSKA: £ will check on it. 

Rack to oago 40, iino 3: 

2 And you feel that ic would be cheapening these 
songs if you-- 

"A No, I wcaldn't cheapen them but T tloucb* “het 
the widows should take" -- " onder Who's Kissing ‘lex 
I think is one of che greatest songs written seni Y t 
the widows of the two men who wrote the lyric: 
resent should get money.” 

There, you have your widows and orphans. 
MR. TOPKÍS: Only widows, no orphans. 
MR. HRUEKA: Page 61, line 3: 

"Q Suppose on January i of next year, 197 

this was taken a little while ago -- "CBS cancelice its 


ASCAP license so that it could acquice no cichts to ausic 
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through ASCAP ani that the otber two networks, Aru 
kept their ASCAP licerses so they wore contirnin' 
through ASCAP; would you make more effort under hon 
circunttan^cs “han you nov do to seticit either tie „ . 
vision netwo.k or the producer: of its prograi' 
music? 

"A On what stations? 

2 On the CBS Network, which wovld inc zus 

No, I would taxe thar off tne mailing fist 


You say you have no ASCAP licec? 


We have no ASCAP licenso. 


t 
lj 
t 


So I have to take you of 


[ 


You would do that because 


That's rijht, but I aope it don 


— — 


Would you make eny effort to lice 


-mmr 


No. 
No, you would not. 


"Can you tell me briefly why not? 


— — a a, 


I am a menber of ASCAP.” 
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Page 62: 

"Q Suppose a producer cf-- suppose the producer 
of Hawaii 5-0, which is & CBS television uetwor? program 
called you and seid that he would “ike to ase ore o 
your works in one of his programs and that ii wiuid 
broadcast over the CBS Network and that he woulo ixe tc 
obtain irom you a license to perform. 

"He toid you that normally, if CBS hac « it 
ASCAP license, that this would not be necessary but zow 
that CBS has cancelled its ASCAP license, it is necessar 
for him to obtair e license directly from whoever is au- 
thorized to liconse it. 

mould you try to negotiate a deal with hir? 

"A I can't answer that 

"Q Because you just don't know what ycu wcrl? co? 

"A Well, I am up a treo there. J am həartkbroken 
that CBS went out sut I can't answer that. fecrise it 
happened once before, years ago ia radio, they wont on 
strike, the three of them." 

I would skip here to pice 53, iine i3: 

"Q Suppose CBS cancelled its License tci: y and to 

morrow the producer cal.»d you? 


"A I couldn't answer that. I don c tiak- © wou 


have to stick with ASCAP I think most of tt. ec wo: 
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have to stick to ASCAP. 

"Q Why is that? 

"A Well, we know what we got and we don't know what 
we are going to get. 

"Q Suppose someone from CBS came :o you and stc, 
"We would like to license’ -- they make <he foll win- pro- 
posal: 


"They say ‘We would like to negotiate a contr ict 


with you and under this contract we would have the richt to 


use any of the composit.ons in your catalog at a rats t» be 
negotiated between us without getting prior approval ani 
that they would remit payments in accordance with the 
schedule and the contract quarterly to you or, if you wish, 
they would remit the publisher's share to you anë the 
writer's share among he writers in accordance with what- 
ever figures you gave them. 
"Would you bo willing to at least atterot te 

negotiate that kind of arrangement? 

"A 1 don't think so. 

"Q Because you -- 

"A The writers, how can I talk for the writers? For 
instance, Mrs. Nortca, I can't tell Mrs. Norton what io do. ; 
She is setting an income from ASCAP. Can I teil her what 


to do? 


= 


— D 


ü 9? u N 
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"Q But if CBS has cancelled its license presumabl: 
* w : d : 


they wouldn't use any works in the ASCAP repertory vnles. 
they got the rights from adn "bd toits or the writer. 

"A Well, we got the other two networks. 

"© That's right. Yon would cet revenues from thote? 

"A That's right. 

"Q So you wouldn't carry on negotiations ther” 

"A I couldn't answer you. 

"Q Because you know whac you were getting f. m 
ASCAP and you don't know what you would be gettirc from 

"A No. I don't want to be another Edward B. “arks 
Music Company. I don't want to be an outcast like ^e cic. 
He joined BMI and he kept going down and down ard ó^wn. 

Page 67, line 17: 

"Q Would it make any difference to you if CES 
was willing to pay; you a lump sum fee as an indecement to 
enter into this agreement? In other words, to assure you 
that you would have a certain amount of more: coming in? 

"A Every year? 

"Q Either spread over five years or den ron. 
just a lump sum right at the beginning. 

“A Well, a lump sum I wouldn't be interescec in. 
in the first place, and the other I couldn't -- r don't 


know. We are againputting the cart before he r 8. 


jbg 94 "Vogel 1515 
2 I can't answer you. 

35 "Q Would you be concerned about the problem of moni- 
Í toring in a situation where you were not licensing chrouch 


>;  ASCAP as I have described? 


v. 
= 


va Well, I don't think I would worry abcu* t'^-- 
2 "Q You would 5c willing to take the reports rom CBS: 


as to vnat they had performed? 


"A I would take it from anybody but my heart is 2: 


19 


ASCAP richt now." 
Going to pace 81, line 22. 
i "o Do you think that the price of music would go 


down, the revenues of your company would go down, 1: 6S 


* started dealing directly with publishers? 
;1 

1D | "A Oh, sure. 

wi 


"Q Why would that happen? 


| "A Well, you are not using much music now in tn? 
E i networks and you are getting ready to have ancther war or 
„ something, I couldn't teilyou. 
A l "QO But you do think the price of music woaiid jo 
a | down? | 
72 | "A Yes. i 
ud "Q Would this be at all because you were doing the 
el negotiztions instead cf ASCAP? 
25 | 


"A I think se 
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MR. TOPKIS: Your Honor, there are many, many 


portions of this deposition that we could read in t^ cour; 


of which the 75 year old gentleman said various things, sone 


r 


of them consistent with what Mr. Hruska said, sone azon- 
sistent. 

If you wish, we can take the time but ( wonicr 
whether the more practical approach might not be just to 
print this entire testimony as part of the record a his 
point so that anyone picking it up will have his entire tes- 
timony. 

THE COURT: That is satisfactory to me. in fact 
the expense is on the parties, of course, but it world bs 
more convenient for me to have it fall right in tne record 

I don't mean to say that Mr. Hruska is thereby pre 
cluded from having in the record the material chat te reed 
and places special stress on it. 


I don't think ve ought to quibble about t) cse 


MR. HRUSKA: I agree, your Honor, I was irst 
going to suggest that we offer the entire depositio: ir ev:- 
dence. 

THE COURT: I'll leave it to the parties. 

MR. HRUSKA: [ do offer the entire deposition. 


Mk. TOPKIS: Very fine. 
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Could we then, your Honor, just call a couple of 


excerpts to your attention? 


THE COURT: Of course. 


Let me rule that the depositicn is received in 


evidence in its entixety and Mr. Topkis is free to 
anything that he wishes. 

Sorry he didn't testifv. He ds like 
fui witness. 

(PX-884 received in evidence.) 

MR. TOPKIS: Perhaps we can start at page 
line 18, where the witness was asked: 


2 Could you give us a brief description of 


2471 


1 powor- 


L3, 


.ne 


nature of your business, how it operates, and possioly 


with particular emphasis upon how it might differ from 


^ther publishing companies, such as Shapiro Bernsteii or 


Leeds or some of the other large ones? 
"A I only deal in old sorgs. 
"0 You only deal in old sorgs? 
"A Yes. 
» Has that been your practice chrougnout? 


"A. I would say about 32 or 33 ‘ears. 


"O When yousay you only deal in old songs, o’ 


you 


mear ^y that that you do not acquire newly written music 


but r.i her acquire music around ihe time of coryricht 
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? 

t t 
2 | renewal? 

i 
<j "A That's right. 

2 Do you usually acquire these from tho author or 
do you usually acquis: them fron the heirs os -- 

I 

i "A Both. 

a "o is there any redoainauce, oc is it atout be.: 

' and half? 

"A Well, Y haven't taken anything for the leuw 5 
ox 13 yaa.s. Since this new lav came: into effect.” 
HR. TCPKT*: nd he was referring to the CAE 

„ right extension law. 

i "Q What kind of promotional activities dcos the Jerr, 


ö vogel Music Company under take with respect to cle zo 35 ir 


5 ics catalog? 
; 
5 ^ The best in the business. 
"0 „ 14, I am sure of that, Mz. Vogel, because Tron 


this list of songs you have I am bejinaing to believe vhat 


prj you said about the cid songs are tha good songs- 
An o "A The old songs are the pest.” 
KE l MR. TOPKIS: Page 49, linc 3: 
a 
yi "Q I would like to ask you che same series cf ques- 
2 tions with respect to licensing performanc: rights hrovat 
„ ASCAP. 
x, # "What do you see as the advantages of license 
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20upie of months that it didn't run out, in 1°60, anc th: 


smaa whose husband wrcte the iyrics is an elderly lady 


today, and she is having a hard time 
"We were lucky that Julie Andrews made a columbia 
c9corá, and at that time she made a picture of Mery Fopp ns. 
and she had to forget about mv song and go on the songs n 
the picture. And that was tae finish cf "Don't go in th 
in's Sage." 
"Sut I had to get another artist, qood arcist 
-O pick it up and do it and I tl ak that song is going t. 
de a hit again. That is n opinion. And that would maku 
hər money. 
"Well, now, I helped get her in ASCAP. I tcld 
‘Ate you a member of ASCAP?' She said 'No, I didnt 
anything about-ASCA, ,' 
"So there rust be others, lots of other people 
don't know about ASCAP. 
"0 And so you feel that 1f the writers are member:, 
and apparently yov feel it is in their intezest to be menbers, 


then that you should be e member of ASCAP as e117 


` 
Se I 


TA, Yes. 


ver 
— (eR 


zy. 
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*Q What other advantages do you see to being a 


momber cf ASCAP? 
"A Well, it is very large now, but there was a timc 
when it wasn't as large and they used to have a dinner 


every year. I think the members used to love to come to 


; | those d:nnert and meet their other composers, avthors ard 

: | compose::s, and shake hands. "he same thing went for 

e | publishers. We met aach other again and said hello ard 

7 | thed a few minutes , and if vou are an old-time liks. ne | 

1 vou like to meet those people. | 

i i 

" 'Q Any other kínds cf advantages? | 

t p | "A Well, che dinner was very good end then if you 


acme inf orma icn where John Smith lives, they will 
you where John Smith lives." 
MR. TOPKJS: Just a couple of bits morc, your 
Honor, Page 59, Line 21. 

| "9 Did you «ver have any discussions with a gef re- 
sentative from the Minnesota Mining and Manufacturinc 
Corporation? 


9A 


No," 


At Pace 55, your Honor will recall my friend 


a little bit about the Edward P. Marks Music Company. 


THE COURT: Right. 


5 | MR . TOPKIS: I will go on at Line 12. 
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iie. 
"o This was during the 1940 music strike, wasn't it? 
Yes, He eventually came back tc ASCAP, did he? 
Not Marks. lle bought a couple of companies out 


got: in through those companies. He is still with 


"5 So that rather than having your works performed 
on CBS you would just wait and teke the revenues from ABC 
and NBC and --* 

MR. TOPKIS: Then there is colloquy. 
And down at Line 20 or Page 66, 

"C Do you have any idea at this time vhat kinds 
cf things you would wart to know in making such a decision? 

"A Well, don't forget, I am 75 years old. I don't 
know how long I am going to stay in New York to I don't 
want tc jezz the thing up. So I don't want to give you an 
answer, 

"Unless the three networks got togcther with 
ASCAP like they startec BMI and this time you start tle 
42nd Street company and they boycctt us again." 

MR. HRUSKA: There are two correction: in there, 

MR. TOPKIS: They are not in my copy, sorry. 

Right. The witness said "I don't know how loag 


I am going to be alive so I don't want to jazz the thing 
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And over on ?age 67, beginning at Line 3, he 
said "Unless the three networks get together with ASCAP .ike 
they started BMI and this time they start another company 
and they boycott us again." 

At Page 7t, Line 3: 

*Q Suppose the Court issued an injunction which 
prohi-iced ASCAP from licensing ABC, NBC and CBS? 

"A I can't answer that. I don't think it will happen. 
I have to put. it I can't answer it and I don't think it wil 
happen. 

*Q But you have no opinion as to whether -- you lave 
no knowledge at this time as to whether you would be 
willing to negotiate with the CBS producer under these 
circumstances? 

"A You want me to say something aboct CBS, I don't 
want to say anything wrong to CBS. I don't want to put in 
the deposition anything about CBS. I am nct happy with 
CBS, they don't go out of their wey to ‘help me. They kick 
me around. 

"Is that what you want me to say? < have to say 
that but you keep harping on CBS, CBS, aná I an telling 


you the truth, You want me to sey CBS treats me like 


a kig? They don't. 
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"Q Frank, I have no idea. 
"A I know you don't. But I am-tellingyou they 
don't do anything for ne. 

MR. TOPKIS: Page 74, Liné'ij$, continuation 
of the caestion. | 

9 Suppose that the Court issued an order to 
ASCAP which said that gu shall grant CBS a license whic 
provides that CBS shall make payments to ASCAP based upon 
the number of compositions which CBS uses, and the freqiency| 
with which they use those compositions; or, to put it arothef 
way, based upon the number of performance credits which 
are generated by CBS use. 

*So no CBS has a license whereby they are 
paying ar amount which is tied to the amount of music 
they use from the ASCAP pool. 

"A CBS producer or an ABC producer - let's 
assume that ABC has the same type of license, an ABC pro- 


ducer cones to you and says, I would like to license one 


of the wcrks in your catalog, in the Jerry Vogel catalog, 


| 
| 
| 


would you quote me a price on it?’ Would ycu be willing 
to quote him a price on it?" 


MR. TOPKIS: The answer is at Line 19: 
*A I don't thonk I can answer that. You are 


reaching gut for something that isn't here yet. And I 
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can't answer that. As I Say, I am the eseccord witness, the: | 
third witness, and you want me to give my opinion and I am | 
going to iay the law for ASCAP? You want me to lay the Jaw | 
| for ASCAP“ I can't lay tho lau for ASCAP. | 


MR. TOPKIS: Page 81, Line 2: 


l 
? | "e Would it spoil : writer's living for CDS tc | 
j 
, 1 Geal with you -- | 
o'i | 
| 2 1 think so, i 
; 4 
10 | 0 You think it. would reóuce the reverues even | 
T i 
further? | 
2 | "A Not only thc revenue, the prestige. The prestige. | 
adi There is e little prestige. In cthe- words, if a song | 
Ww | drops dead and it never sells any more, like the Irish masic | 
T] is not being played any more, I think ASCAP wculd take care | 
70 | 
| of the widow and give them something, you know, and say, ved 
i| 
if i 
| we have gct a fund for that. Your music is no good 
is 


| 

| no more, don't play it on the air any more, we will give | 
9 ` 

{ you something." | 


Page 83, Line 18 


*Q At the present time AS^AP under the consent decree 
2 | 
| must issue CBS a per program licease, Under this kind of 
2i 
| license CBS would pay ASCAP only with respect to those pro- 
»1 
Ea 


i grams oa which it used ASCAP music which it had not licensed 


i directly from the owners of those compositions. 
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"Thus there would: be some programs with respect 
*o which CBS producers, or CBS, might try to license 
all of the ASCAP music for the Program directly. 

"Under those circumstances would you be willing 
to negotiate with the ABC television producers for the 
tight to license music on a program which was destined ʻo 
be broadcast on CBS? 

"Mr. Blumstein: I will object to the form 


of the question. 


*Q Can you tell me why you vould not? 

"A Well, I know what I have got and as I say it i; 
just lucky that I have that extension" -- I think he 
referred to the copyright extension --"and I am not going 
to look for any trouble, At 75 I am not looking for 
trouble. 

*Q What kind of trouble would you expect? 

"A Well, I want -- if I want -- if I can continue 
to do what I do, I lova what I am doing, if I can continue 
I would b2 very happy. And if I can't do it, I might as 
weli close up the place, that's all. Right now I am happy 
the way it is going, but I hope it comes back some day. 


MR. TOPKIS: I think, your Honor, that does 


| 
/ 
| 
| 
| 
| 
| 
| 
"A My answer is I don't think so. 
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THE COURT: Very interesting, verv amusing. 


— — —ÓÀ —— 


f 
à | 
E MR. HFUSKA: Y our Honor, I thínk at this 
* cime 423 have the exhibits that were at the tag end of yester+ 
e ; day's testimony by Dr. Fisher. | 
3 | One hes already been marked as PX882 for | 
7 icentification, which was the ex bit he used in the firs: | 
E computation on the blackboa-?. ' 
' THE COURT: Yes. | 
K - MR. HRUSKA: Might as well do them one at a iine. 
e r o^ter this in evidence. | 
2 THE COUR": I take it there are no objection: | 
5 ' since it is admitted solely representing the computatio:s " 
"E Or, Fisher, | 
8. MR. TOPKIS: These are Professor Pisher's charts? | 
6 | THE COURT: Right. | 
7 | MR. TOPKIS: No. We nave no objection, your ; 
T ! 'JFonor. | 
39 | THE COURT: Received in evidence. | 
e What about the second sheet? | 
" MR. HRUSKA: We have not marked this and perhap:3 
r | we can mark it as -- | 
3 | THE COURT: Zall it 882A, | 
- MR. HRUSKA: Fine, your honor. | 
xx | | (PX882 was received in evidence, and | 
‘ 1 
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PX882A was received in evidence.) 
THE COURT: I understand 882A is the showing 
of the second computation, is that correct? 
MR. HRUSKA: Yes, your Honor, Correct, 
THE COURT: Anything else? 


MR. HRUSKA: There is one more, your honor. 


And that is te supplemental list of Dr. Fisher's publica- 


ions. What we are asking about now is the number of the 

original list, so we can call this -- 

THE COURT; What was tho Original number? 

MR. HEUSKA:  PX800. Perhaps we can mark thi: 
as PX8B0A, 

THE COURT: Right, 

MR. HRUSKA: And I offer that in evidence, 

THE COURT: All right. Received, 


(PX880A was received in evidence,) 
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Date Page  Line(»)  — Error Change to 

May 17 1800 * Loweasten Lowenstein 

| 1800 16 affair's affairs, 
1801 10 departmet department 
1802 22 theCBS the CBS 
1803 7 pr sent p ent 
1803 17 recor d record 
1804 3, 23 jockies jockeys 
1835 16 willtry will try 
1806 12 WNEW and the NEW the forma 

format of 


Chappel Chappell 


1825 6 we May we 
cash box, Cash Box, 


any many 


for Trade Press for the trade press 


1833 12 ASCAP to BMI ASCAP and BMI 


evalvage evaluate 


stnadard standard 


Yhe The 


vague? vague. 


either 


eithe 


anysuch any such 


1954- 


Page Line (s) Change to 
1845 24 COURT 


1847 16 ABC 

1849 T HE THE 

1850 whethe ryou whether you 
1853 responsible responsibilities 
1861 Dav idson Davidson 

1863 we he 

1864 recallthat recall that 
1864 DAvidson Davidson 

1865 Mr. Deal Mr. Dean 

1870 whethr whether 

1874 cold could 

1876 produced proud 

1877 mayvery may very 

1878 thepublishing the publishing 
1880 allright all right 

1884 makd make 

1884 needle-drin needle-drop 
1886 Hvae Have 


1891 enterrpise enterprise 


1892 winds up winds up in your files? 


1893 Documentmarked Document marked 
1893 COUR T COURT 


Line (s) 


Error 
Avarbach 
donot 
payr oll 
whoever 
because of 
Arrow ° xt 
shortly 
in the proceeding 
You 
Di 
againputting 
yousay 
a little 
kig? 

Frank, 
tellingyou 
thonk 

had interest 
intereted 
Ordnance 

or 650 


Goldstein's 


1954- 


Change to 
Aberbach 


do not 

payroll 

however 

in the course of 
Arrow to be here next 
surely 

for me to proceed 
MR. HRUSKA: You 
Did 

again putting 
you say 

read a little 
king? 

Frankly, 
telling you 
think 

had an interest 
interested 
Ordinance 

or the 650 
Goldstine's 
Neumann 


called 


Line(s) 


6 
14 
24 
18 

9 
2 
22 
16 
18 

3 

4 


16 


Chemical. 
produce 


anotherpad 


combaination 


efficient 
the 

by number 
the time 
xero 

360 in 
bytes, 
bits, 

I 

I 
recording 
the 
madeup 
high 


3400 


Change to 
the 


title 

delete "a" 

for 

Chemical-- 
produces 
another pad 
combination 
inefficient 

my 

by your number 
the type 

zero 

360 but they are 
bits 

bits 

one 

one 
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MR, TOPKIS: If your Honor please -- 


THE COURT: Yes, Mr. Topkis. 


MR. TOPKIS: Before we gc to Mr. Arrow to re- 


sume the cross, there is a matter involving Miss Prestor 


that I wanted to call to your attention. 


. ’ 
à ts 


You remember that we had her direct and I was 
to write her a letter asking for whatever additioaz: informa- 


tion I wanted. 


THE COURT: Yes. 
MR. TOPKIS: 1 did direct such a letter to her 


on Friday, copies, of course, to all other counsel; and 
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basically what I asked her for were two things: 

One, she had testified that she had four sources 
for music used on commercials: Public domain, works 
specially written, and two other categories. 

And I asked her could she please give us a 
breakdown for the year 1972 of how many came from each cate- 
gory; and I also asked her to produce to us, she having 
given us sample contracts with four or five di:ferent 
sources, I asked her to produce any other contracts she 
might have for the year 1972 with the same sources. 

Now as to that second request of nine, I have 
received a response. It is largely in the negative, she 
has no others, but as to the first request, I have receivec 
a letter yesterday afternoon from Miss Preston's assistant. 
I gather, a Miss Laguzzi, who tells me that"Paragraph 1 
of your letter requests a breakdown of the number or com- 
mercials using each of four different sources cof music. 

"To obtain shat informationwould be a very time- 
consuming project as it would be necessary to search our 
files with respect to some 1300 commercials. e have been 
unable to do that within the time available." 


That, of course, is the vory gut I am after from 


Miss Preston. I want quantity and not perhape inaccurate 


approximation. 
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So it occurs to me that I would be very largely 
wating her time if I brought her down this afternoon. 

I'd like her at e time when she can give us the 
accurate information and I don't want to waste her time 
or your Honor's so I thought I'd speak up right now and 
ask your Honor's leave, perhaps, to call her and tell 
her we woulé be in touch with her. 

THE COURT: That is perfectly all right vith me. 

I 1 like to hear what Mr. Hruska has to say. 

But will vou give me a glimmer of what use you believe 
you can make of this informationor what argument vou can, 
make on the basis of the possible results? In other 
words, how important is it? 

MR. TOPKIS: Well, I think the whole commercials- 
in-the-can idea is a non-existent problem and I want to 
demonstrate that. 

THE COURT: All right, I see. That is certainly 
to the point of one of the issues. There is no cuestion 
about that. 

Mr. Hruska, do you see any point in asking Miss 
Prston to come down until she is able to answer the ques- 


tions put to her? 


MR. HRUSKA: Your Honor, I must say I an a littie 


handicapped because Mr. Rifkind has been handling this 
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phase of the case an 1 know he is planning to be in 
court a little later in the morning. 

I can't remember offhand what the point of the 
search of the 1300 commercials was. What was the in- 
formation? 

May I ask your Honor what the ínformation was? 

THE COURT: Mr. Topkis was going try to show, 
for example, 90 per cent of it is from the public do- 
main, let's say. 

MR. TOPKIS: Right, or 90 per cent is owned by 
J. Walter T^ompson; I don't know 

THE COURT: It does create a problem. 

MR. HRUSKA: It may well be, your Honor, that 
Miss Preston is in a position to give estimates that 
might be as adequate as a search of 1300 files. I don't 
know. 

THE COURT: The impression I get is that that 
is unlikely; although I must say it is more by osmosis 
than anything else. 

And, secondly, for something that is as signifi- 
cant a matter to CBS, itself, I think that ve ought to 
have hard facts; so I agree with Mr. Topkis there. 


As a matter of fact, if he proves that the com- 


mercials in a can is not a problem, he is doing you 4 favor 
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in a sense. 

We will see what he comes up with. 

Now, do you want to call her or have somebody 
call her now? 

MR. TOPKIS: I will do so, your Honor, and tell 
her we do want the information as soon as she can get it 
for us. 

COURT: A11 right. 

MR. TOPKIS: We will put her on when she has it. 

THE COURT: I assume if J. Walter Thompson sends 
Paul Weiss a bill for the labor involved, Paul Weiss will 
pay for it. That is your worry. 

MR. TOPKIS: Mr.Korran is telling me he will 
send it somewhere else. I am not sure where. But, yes, 
we will handle that problen. 

MR. HRUSKA: Am I correct in assuming that 
this is information which is not recorded in the ASCAP 
data processing system? 

MR. TOPKOS: It is nowhere near the ASCAP data 


processing syste. 


MR. ERUSKA: This would be the source of licenses | 


for music used. 
THE COURT: No, not the source cf licenses. I 


understand he wants to know the nature of the music 
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^ MR. TOPKIS: Right. 

4 For commercials by J. Walter Thompson for the 
year 1972 as between the various sources which she indi- 
6 cated. 

MR. HRUSKA: Your Honor, I don't want to belabor 
this but I had been under the impression that logs or 
cue sheets were furnished by the advertising agencies to 
| ASCAP, and that ASCAP did record in its own data processing. | 

THE COURT: Mr. Topkis seems to think not. 

I assume if he had the informatica and thought 
| it was -- 

MR. TOPKiS: If we could get it easy, we'd get 
| it easy, I asm re you. 

THE COURT: All right, then. 
i MR. TOPKIS: Now, your Honor, I suppose we can 


8 go to Mr. Arrow. 


'3 i THE COURT: All right. 

20 | Mr. Arrow, will you resume, please? 

21 Will you give Miss Preston a call shortly after 
| lunch or some time around there so we can keep in touch 


2 
23 
24 | 
25 


with the sitration and try to make some plan as to when 


she will be able to get down here. 
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ALLEN H. ARROW, 
CROSS-EXAMINATION 

BY MR. TOPKIS: 

Q Mr. Arrow, you testified on your direct exami- 
nation, I believe, that Mr. Sal Chiantia spoke to other 
publishers in order to answer their questions and generally, 
to heip in your effort in obtaining license arrangements 
with them on behalf of 3M, is chat correct? 

A Yes. 

Q Would it be accurate to say that Mr. Chiantia 


was the most helpful person to you in persuading other 


publishers to license the M700 for 3M? 


A It is difficult to say who was the most helpful. 
I would certainly say he was one of the most helpful. 
Q All right. 
To your knowledge,was Mr. Chiantia — 
elected a director of ASCAP? 
A I understand he was. 
Q To your knowledge, was he subsequently elected, 
what is called a publisher vice president of ASCAP? 
A I don't know. 
THE COURT: For continuity, can Iknow whether 
Mr. Hruska agrees with that, I take it he was elected 


to the latter capacity, is that correct? 
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* MR. RRUSKA: I believe he stated in his d:positior 
he is a vice president .7 ASCAP, your Honor. 
I assume that occurred after this tíme period. 
THE COURT: Thank you. 
MR. TOPKIS: Thank you, your Honor. 

Q Mr. Arrow, you testified on your direct examins- 
tion as to some publishers,  ASCAP members, with whom yuu 
did not enter into license agreements relating to the 
first sories of the M700 tapes. 

Do you recall that testimony? 

A Yes. 

Q Now I'd like to ask you, sir, questions abo»t 
publishers with whom you did enter into agreements ard - 
will state for the record that we have served a subpcena 
upon Mr. Arrow and obtained certain of his file documents 

Did you ente. into a license agreement with a 
publisher known as Ahlert-Burke Corporation? 

A Yes. 

MR. TOPKIS: I will offer, your Honor, the doc"- 
ment which has been marked for identification as AX 194. 
and it was -- we will ask this now be mark . 


I'm sorry, it has previously been marked as PX 


5^4 for identification. 


I will offer that in evidence. 
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THE COUR": Any objection? 

MR. BAKFR: Wo objecti^n. 

(AX 194 received in evidence.) 

THE COURT: Do you care to comment, Mr. Topkis, 
as to what the significance of any particular license is? 

MR. TOPKIS: No, your Honor, my comments will be 
as to the bulk of them. 

If any particular ones call for comment I will 
comment at that time, your Honor. 

THE COURT: The reason I ask 18 because I vonder 
whether we need to put them all into cvidenoe or merely 
esta^lísh that they were granted and then put a form in, if 
you wish, cr if there is any special one that has any par- 
ticular significance. 

MR. TOPKIS: Perhaps it would be desirable not 
to burden the record. 

I can go through them with Mr. Arrow. 

THE COURT: Certainly, I an interested to know 
how many *here were. I don't need to look at then. 

MR. TOPKIS: Right. 

Q Mr. Arrow, let me read you some names and if you 
will just tell me whether you entered into a license agree- 
ment with these ASCAP publishers for the first series of 


M70 tapes. 
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I have already asked you about Ahlert-Burka. 

I will ask you about Barton Music. 

^ I don't recall whether the Barton contract was 
for the first or second series but there was 4 contr. t 
with Barton Music. 

Q I will show you PX 597 for identification and as.: 
you vhether that refreshes your recollection. 

A I believe this was for the first series. 

MR. TOPKIS: Your Honor, it occurs to me that I 
am going to want the dates of these documents as well as 
the fact of their having been made, SO perhaps what I 
might do, both to expedite our proceeding and also to 
make the record complete, would be to offer them 311 in 
one bunch. 

I will state for the record now that I am doing 
so, and I wiil ask the witness to identify them. 

Since they come from his files there should be 
no problem. 

THE COURT; All right. 

Q Mr. Arrow, I am going to show you documents AX 3.35 
for identification, that you have in front of you; a 
document received in evidence already as 3M PX 56. 
Thet related to the Bourne Company. Do you 


remember entering into that contract^ 
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Yes. 

Q There was another one with Brandom Music Music 
Company, PX 590 for identification. 

A Yes, I remember this one. 

Q And there was one with Chippendale Music, Inc., 
which we have marked as AX 198 for identification, Brandom 
being marked as 191 for identification. 

A Excuse me, are you asking me whether the Chíppen- 
dale contract was a first series contract or are you asx- 
ing me whethor we had an agreement? 

Q First series, sir. 

A I believe it was the second series. 

Q Ze ond series, all right, fine. 

Q And Compton Music Corporation, and we will show 
you what was formerly marked as PX 587 for identification 
but we will now mark as AX 199 for identification. 

a Yes, this was a first series agreement. 

MR. HRUSKA: What was the number of that again? 
MR. TOPKIS: Compton, the number formerly PX 
587 for identification and we will mark it now as AX 199. 

Q I show you now two agreements relating to 
Consolidated Music Publishers, Inc., Mr. Arrow. They have 
been marked-- one of them has already been received in 


evidence as 3M PX 24, and the other is now marked as PX Stá 
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2 | for idemtifisstion, ami we vill give it the number AX 201 
| for identification. 


E Are theses two agreements which you entered into 
5 with Consolidated? | 


6 A Yes, these were fot the first sien 


Mr. Topkis, I think I answered you earlier with i 


respec. to Barton Music that it was a first series con- 


" `g 
-- = 


9 tract. 
0 I don't have any specific recollection of the 
[IN date but the date on the agreement ae I read it is unclear. 


It appears to be 23rd, August 1966, which would make it sec- 


— 
^2 
—— => 


qo 
ts 
— cS! 


ond geries. 
Q Fine, thank you for the correction. 

Since we are gong to both first and second series, 
let's go back to the first one which was Fred Ahlert Music 
Corporation. 

There we have a Gocument formerly marked PX 593 


for identification which we would now like to mar? as 


^ — — — M — 


2 AX 193. 

21 That I believe relates to the second series, is 

22 that right? | 
z A Yes, I think it is the second serie | 
* Q That is an agreement Which you signe with that | 


ASCAP publisher? 
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I did not sign. It was signed on behalf of 3M. 

Q Next, Criterion Music Corporation, we have already 
received in evidence, 3M PX 59, I believe. 

And next I will ask you about a publisher called 
Four Jays Music Company, and show you what we will mark 
as AX 203 for identification. 

Is that an agreement which you entered into with 
that company or 3M entered into? 

A Yes. 
Q And Prank Music Corp. 

You testified last week about your negotiations 
with Prank relating to the first series of tapes. 

You actually did make an agreement with them as to 
the second series, did you not, sir, and I show you what 
was formerly 3M x 192 for identification and what we will 
now mark as AX 204 for identification. 

A Is your question did 3M enter into an agreement 
with Prank? 
Q That's right, sir. 


A Yes. 


Q Thank you. 


` TRE COURT: 1 don't doubt the accuracy of the 
information but as a matter of curiosity, were you per- 


sonally involved in each one of these licensing arrangements 
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or contracts? 

FuE WITNESS: I was personally involved at least 
to the extent of preparing and overseeimg the preparation 
of the agreements. 

In some instances I was the active negotiator. 
In some instances I was given information by Mr. Lindsren 
with respect to a negotiation he had concluded. 

THE COURT: I see. 

Q Now, sir, there is a company called Hillside 
Music. We will hhow you there a document marked AX 221 
for identification. 

Did you enter into a comtract with that pub- 
lishing company? 

MR. TOPKIS: All right, we will pass that one 
for the moment. 

Q Holloway Music Publishers, Inc. 

We will show you a document that formerly was 
PX 592 for identification, and we are now markinc it as 
AX 205 for identification. 

Did 4M enter into that agreement? 

A Yes. 

Q Next here we come to 4 couple you have already 
seen. You entered into an agreement with Jewel Music 


Publishing Co., Inc., which has been marked 3M PX 32, is 
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that correct? 
^ I don't know how it was marked but 3M dió enter 
into an agreement with Jewel. 
Q Very well. 
And you also entered into an agreement with 
Joy Music Inc. which we have marked as 3M PX 57. 


A 3M did enter into an agreement with Joy Music, 


a II 


yes. 


—— 


Q International Korwin Cor; showing you the 


——— 


document, which we have marked as AX 208 for identifica- 


tion, I ask you whether that is an agreement that 3M 


entered into with that ASCAP publisher? 


a 
12 ji 
fi 
| 
$ | 
| 


A Yes, 3M did enter into this agreement. 


TEC 


Q Leeds Music Corp. you testified about. 


That is Mr. Chiantia's organization. 3M PX 52. 


Mills Music, Inc., showing you a document that 


— 


was formerly PX 596 for identification and it is now 
marked AX 210 for identification. 
I ask you if that is a copy of an agreement that 
3M entered into with Mills Music? 
A Yes, sir. 


Q And Pic Corp., showing you a document foimerly 


marked as PX 585 for identification, now AX 211 for iden- 


tification; I ask you whether that is an agreement that 3M 
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entered into with Pic Corp., ancther ASCAP publisher? 


A Yes, it appears to be. 
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Q And Raye Music Company, showing you a docur unt 
we have marked as AX 212 for identif'  *ion. 1 will ask 
you whether that is an agreement that 3M entered into with 
that publisher? 

A Yes, it is. 

Q Now an organization called Ross Jungnickel,Inc.; 
I will show you a document formerly marked as PX 589 for 
identification, now being marked as AX 213 for identifica- 
tion, and ask you whether that is an ASCAP publisher with 
which you entered into an agreement or 3M entered into 
an agreement? 

A. Are you asking me whether 3M entered into an 
agreement with Ross Jungnickel or whether this is the 
agreoment? 

Q Both, really. 

A I can't -- the copy is almost iilegible, but I 
would testify that 3M did have an agreement with Ross 
Jungnickel. 

Q Mr. Arrow, I think that is the copy that was pro- 
duced at your depositicn or perhaps it is a copy of a copy. 
In these days of Xerography to the unpteenth generation, 


we begin to lose legibility. 


But there was such an agreement, right? 


A There was such an agreement. You might use a 
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3M copying machine. 


Q You aleo had an agreement, am I correct, with 


St. Nicholas Music, Inc., and we will show you AX 214 for 


identification, and ask you whether that is a copy of that 
agreement? 

A Yes, it is. 

Q Another ASCAP publisher, Sam Pox Publishing Co., 
Inc., we will show you a document formerly PX 1A for icen- 
tification, now being marked AX 215 for identification, an^ 
ask you whether that is a copy of an agreement between 
Sam Fox and 3M? 

A Yes, it is. 

Q Next, Southern Music Publishing Co., Inc., Mr. 
Arrow, we will show you a document which we will mark as 
AX 216 for identification. 

Pass that for just a moment. 

Shapiro Bernstein, I think you testified the othe: 
day that you entered into sn agreement with Shapiro 
Bernstein relating to the first series, is that correct, 
Mr. Arrow? 

A Yes, it is correct. 

Q And we marked 3M PX 50 in connection with that. 

Now let's go, if I may, to Valando Music Corp. 


and Laurel Music Corp. 
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Am I correct in understanding that AX 219 for 
identification is a copy of an agreement which 3M entered 
into with thoee two ASCAP publishers? 

A Yes. 

Q Wow, Mr. Arrow, we have subpoenaed from you a 
number of additional contracts, and I understand that you 
have been good enough to produce them in court. 

Specifically, I am referring to agreements with 
Amor, Hillside, Southern Music and Valeda Music and Wayne 
Music; do you have copies of those documents with yo., 
sir? 

A With the following correcticns: I assumed that 
by Valeda you meant Valando. I don't recall any company 
called Valeda. 

Q I am sure you are right. 

A And there was never any agreement with Wayne. 

Q ` So that we do have agreements with Amor, with 
Hillside, with Southern and Valaado, is that correct, sir^ 


A Yes. 


Q And we will assign to them, if we way, to the 


contract with Amor the number AX 220 for identification, to 
the agreement with Hillside the No. AX 221 for identifica- 
tion, to the agreenent with Southern the number AX 216 for 


identification, and to the agreement with Valandc, the 
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no. AX 218 for identification. 

MR. TOPRKIS: I would like at this point, your 
Honor, to offer in evidence al’ of the documents which 
Mr. Arrow has identified. 

THE COURT: I assume there is nc objection. 

MR. HRUSKA: For one thing, I don't think we 
have the last documents that Mr. Topkis mentioned that hac 
been subpoenaed from Mr. Arrow. 

MR. BAKER: I have never seen them and many of 


the other documents I have not looked at for some time. 


THE COURT: Unless something that I cannot imagine ' 


at the moment is brought to my attention, they seem to be 
admissible. 
You can check them during the break or at lunch. 


Some of them may have to be re-marked. The clerk 


is not in the court at the moment and arrangements will hav 


to be made. 

Mr. Topkis, I take it you will arrance with the 
clerk of the court to do whatever actual marking is re- 
quired. 

MR. TOPKIS: Of course, your Honor. 

Q Mr. Arrow, that takes us through the agreements 
that you did make. Most of those agreements were with 


reference to the first series of your tapes, is that right; 
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A I don e know by actual count. 

Q Can you tell us this then, sir: When were the 
first tapes negotiated and when were the second tapes 
negotiated? 

A I think we began negotiating for the first series 
of tapes at a time previously discussed, October, November 
and December of 1964, continuing into the spring of 1965, 
and then I believe immediately thereafter we began to 
negotiate with other publishers for a second series pro- 
gram. 

I would think that we concluded negotiations with 
respect to the second series around the early part of 
1966. 

Q Would there be any cut-off date that we could 
use to Gistinguish between first series agreements and 
second series agreements? 


A Well, the first series recordings were concluded 


by June 1, 1965. While we might still have hed a 


couple of bits and pieces to tie up, I think it is a fair 
assessment that negotiations were terminated for the first 
series as of that date. 

Q Although possibly a contract or two or three ma" 
have been signed later? 


K There may have been some loose ends to be tied 
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up, yes. 

{HE COURT: Was the second series d “ferent in 
that it covered difforeut songs basically? What were the 
major di‘ferences between the second and the first series; 

THE WITNESS: The major difference was that the 
repertoire of song titles was entirely different. 

TEE COURT: And, of course, it did cover a dif- 
ferent time period, too? 

THE WITNESS: Wo, sir. 

THE COURT: ft did not? 

THE WITNESS: No. 

Q Mr. Arrow, the first series of agreements that 
you signed were for three-year terms, ig that correct? 

A Do you mean a three-year term of performance 
rights? 

Q Right, sir. 

A Yes. 

Q Did you obtain renewals of those contracts fron 
the publishers involved? 

A Por the most part, yes. 

Q Have you obtained resewals seriatim since that 
time? 

A Yes. 


Q Was that true aleo of the publishers with whom 


SOUTHERN DISTRICT COURT REPORTERS 
NITED STATES COURT HOUSE 


[4 ‘ 
2 eS See — 


» ' . 
TTE See ee 


Í 
„ 
al 
| 

| 


— 


jhgmg 7 Arrow-crosr 
you dealt with reference to the second series? 

L Yes. 

Q Mr. Arrow, am I right in understanfínc (^et the 
700 machine which you thus obtained performing rightc 
licenses for from publishers directly ws one of the most 
extraordinary successes in the history of 3M? 

A I don't think so. 

Q I understand that it was one of the rare venture: 

© into the black in its first year. Is that correct? 

— That is correct. 

Q Hag it been 3M's happy experience that the bulk 
of its ventures go i *o the bleck that fast? 

^ No, but that wasn't your question. 

Q All right. In any event, it was a tremendous 
success? 

A It was a success, yes. 

THE COURT: You say that 3M has been relatively 
successful in securing renewals of the licenses it re- 
ceived on the first and second series. 

Is it still selling machines under those licenses 


or have those licenses been superseded by the arrangements 
that have been made with ASCAP? 


THE WITNESS: No, sir, they have not been super- 


seded. The license which we presently have from ASCAP 
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covers machinary which is to be leased and the 700 is 
to be suid. 3M is still selling 700 machines and still 
leasiprc 209 machines. 
THE COURT: Thank you. 

Q Your ASCAP license related to the 1200 machine, 
ig that right? 

A That's right. 

Q Has the 1200 machine been as successful as the 
700 machine? 


A No. 


Q Mr. Arrow, I would now like to turn our attention 


to some of the publishers about whom you testified the 
other day where youydidn't wind up making the deal at 


least the first time around. 


You spoke of some negotiations with Irving Berlin 


Music. You remember “hat? 


A Yes. 


Q And I think you testified that Berlin was repre~ 


sented by a lawyer named Ted Jack on, is that right? 


A Yes. 
Q Was it your impression that Berlin was favorably 
inclined to the idea of licensing 3M directly? 


THE COURT: You mean him personally or the com- 
pany? 
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MR. TOPKRIS: The company. 

A At first my impression was that the company, at 
least, was favorably inclined, and I guess I would have 
to put tla company and Mr. Berlin in the same context. I 
think Mr. Berlin was the company. 

Subsequently~-- 

THE COURT: That impression did not come to you 
from personal discussions with him, did it? 

THE WITNESS: NO. Only from discussions with 
Mr. Jackson. 


HRUSKA: I move to strike the testimony, your 


COURT: Strike what? 


HRUSKA: I move to strike Mr. Arrow's last 


THE COURT: I will strike the part of it that 
refers to Mr. Berlin personally, although he is only giving | 
bis own personal reaction. 


Mr. Arrow did have Mr. Arrow's personal reaci..on 


This is evidence to me only that Mr. Arrow thought 


that M7. Berlin might be interested. 
MR. HRUSKA: I believe on the direct examination 
of Mr. Arrow there were some rulings as to impressions. 
MR. TOPKIS: Will you keep your voice up, please, 


SOUTHERN DISTRICT COURT REPORTERS 


D OUR ¥ +10 


jhg 10 
Wr. Hruska? 


MR. HRUSKA: I believe that on the direct exami- 


nation of Nr. Arrow there were some rulings with respect 
to testimony concerning impressions as opposed to testi- 


mony concerning statements made to Mr. Arrow. 


THE COURT: You didn't object to the question and 


the question was about impressions. 


MR.HRUSKA: I'm sorry. I didn't hear that. 


I thought the question was what was the reaction of Mr. 


in terms of impressions. 


Berlin and the answer came 


THE COURT: I will sustain the objection to the 


question of impressions unless Mr. Topkis indicates why Mx. 
Arrow's state cf mind ie relevant. 
MR. TOPKIS: I wouldn't suggest that it was, 

your Honor. 
Q Let me go directly to the fact, Mr. Arrow. 


Ie it the fact mat you were unable to entor into 


a license agreement with Irving Berlin Company because you 
were unable * agree on the number of compositions which 
3M would have been required to use? 

* That is the reason which was told to me. 

Q And Mr. Jackson, who represented the Irving Berlir 
Company in these negotiations, also represented Bourne 
Publishing Company, did he not? 
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A Yes, he did. 

Q And on behalf of Bourne he negotiated an agreement 
with you which Bourne signed, is that right? 

A Ne negotiated the contract language. He did not 
negotiate the agreement in broad terms. 

Q But Bourne did sign the agreement? 

A Yes. 

Q You testified also, I think, Mr. Arrow, about 
your negotiations with reference to the first series of 
tapes with Frank Music, where you were unable to re each an 
agreement, but Frank did make a deal with you in 1966 for 
the second series of 700 tapes, didn't he? 

A Yes. 

Q Did Mr. Kramer at the time of negotiating the 
Prank Music contract relating to the second series of tapes 
say in words or substance to you that he had decided to 
enter into a contract because he say other people making 
money and wanted to get some of it for himself? 

THE COURT: Did who say that? 


MR. TOPKIS: Mr. Kramer on behalf of Frank. 


A I think if you reverse the positions, that is 


probably what he agreed was the case. I don't think he 
stated it that way. I think I reminded him that Frank 


Music Corp. had turned down the acreement in the first 
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instance and thought that perhaps they should reconsider 


and Mr.Kramer agreed to reconsider and subsequently entered 


into àn agreement. 

Q Now let's go to Famous Music. 

You testified on your direc* examination, Mr. 
Arrow, that you hed some negotiatiors with Mr. Israel and 
Mr. Timberlake and Mr. Herman in 1964 and you were unsb*e 
to make a deal, right? 

A Right. 

Q In 1966, however, you had some further talks with 
Mr. Sid Herman of Famous Music, did you not? 

A Yes. 

Q And a draft agreement was prepared between 3M 
and Famous and approved by Famous, isn't that right? 

A I think so, yes. 

Q And at that point you decided on bahalf ot 3M not 
to conclude the agreement with Famous because 3M had no need 
for an additional repertoire, is that right? 

A Not quite accurate. 

Q Will you correct me, please, sir? 

A At that time we determined not to go into the 
agreement with Famous because we believed we were going 
to conclude an agreement with ASCAP. 


Q In any event, in 1966 Pamous was quite willing 
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to enter into an agreement with you, is that right? 
* Yes. 
Q I think I may have misspoken myself. 
I think it was 1967 actually. 
A I don't recall the date specifically, but I do 
recall the reason we never consummated the agreement. 


Q Let me ask you about this specific point. It was 


your decision not to make the agreement, not Pamous', right? | 


A Yes. 

Q At your deposition, Mr. Arrow, you were asked this 
question and gave this anewer, and I don't think it is of 
any great importance, but let ms read it to you. 

All I have to do is read your answer from page 
218, line 23. 

You said: 

"If you are asking me whether ag of" -- 

MR. HRUSKA: Your Honor, I object to this. Even 
tough this is cross-examination, I think the rule is that 
in examining the witness, a third party witness, the tes- 
timony must beim conflict with a portion of the deposition 


before the deposition can be used. 
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THE COURT: What is your purpose in doing this, | 
to try to show an inconsistency? ! 
MR. TOPKI5: Yes, your lonor. | 

TIE COURT: All right, if you are trying to | 
show an inconsistency. | 

MR. HRUSKA: Inconsistency between the last | 
testimony and this deposition? | 

MR, TOPKIS: That is right. 

MR. HRUSKA: There again, your llonor, I believe | 
we should adopt the ground rule of showing the witness the 
page of thc deposition and having him look at it ard recon- 
ceiling it. 

THE COURT: I thought I already ruled on that 
before, Mr. Hruska, that I didn't intend to cut don the 
right of anybody to cross-examine when I made the rule that | 
I did with regard to reconciling apparent inconsistencies | 
when somebody was on direct. 1 was broedening the rights | 
cf those who were conducting the direct examination. | 

Q You gave this answer, Mr. Arrow, and I am ekippirli 
the question because the question is a little confused. 
You answered: "If you are asking me whether, as of | 


September 8, 1967, Famous Music was making the same citi 


the answer is obviously not. The reason we didn't enter 
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„ into an agreement with Famous in 1967 is that we had no 


need for their repertoire." 


a As I say, I am mot making the issue of cred- 


| 
g | ibilit y, just trying to get the record as straight as 
i! 
6 we can. 
7 ft A I am not sure that they are completely incon- 


sistent, Mr. Topkis. We were about to obtain access to the 


ASCAP repertoir e from ASCAP, so I suppose it is fair to 


say that we had no need of the Pamous Repertoire through a 


separate license from Famous. We did subsequently include 


as much of the Famous repertoire as we could in the { 


1200 series, because 3M did feel an obligation to use it in 


view of the fact that we had just about entered into an 


agreement, 


Q Isn't it the fact that you were thinkíng of 


an agreement with Famous in 1967 in connection not with 


the 1200 series but with the 700 series, for which you never 


made a deal with ASCAP? 


A I believe we were thinking about it in connectio 


with whatever pr ograms 3M had. I don't recall at this 


time whether we are presently using the Famous repertoire 


in the 700 series or just the 1200. I have an impression 


that we are using it in both. 
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Q Let me show vou 3M »X21 for identification, 
Mr. Arrow, and ask you whether that casts some light on 
the situation. 

A On which situation? 

Q Well, really I am a little in the dark, and I am | 
trying to fiad out. What were you trying to do with 
Famous or what w.e you thinking of doing with Famous? 

A At which time, Mr. Topkis? 

Q At the time of that letter ,September 8, 1967. 

A Well, at this time Mr, Herman called me to find 
out whether chere was any room in the 3M tapes for the 
Famous and Paramount repertoire, and there would have been 
room had 3M decided to record a third series of tapes. I 


wasn't sure whether Mr, Lindgren had that in mind or 


| 
| 
| 
! 
| 
1 


not, and I wrote to him to tell lim that Famous and Paramount: 
libraries were apparently going to become available. 
Q But nothing came of it? T don't mean to press 


the point unduly, 


PB Well, at some time we entered into new negotía- 
tions with Famous and Paramount. I think at that time 
rome of their executives had changed, and we did agree -- 


I am not sure how the dates mesh -- but we did agree with 


Famous and Paramount and did send them a draft agreement 
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which was then never executed by 3M because of the chunge 
| 
of the situ tion with ASCAP, 
4 | Q I see. All right. Now, may I ask you a 
| 


further question inspired by the document you are holding 


6 | in your haud, There is a reference in the last paragraph 
i | to the availability of the Irving Berlin catalog. Do you 
„ see that, sir? 
ej 

i A Yes, 
10 

Q Could you explain that to us? Had there been 


TE 
|| tiome talks with Berlin or what? 


t3 


THE COURT: Ts this a letter from you to Mr, 
| 


T 
. Lindgren? 


M "HE WITNESS: Yes, sir. 

"1 A Yes, we had had conversations with not Irving 

4 | Ferlin, bu twith Ted Jackson at that time about the avail- 
N | ability of the Berlin catalog. 

" | Q And Mr. Jackson had indicated to you that the 

: | Berlin catalog would be available? 

A | A Yes, he indicated to me that he thought that 

a | we could make an agreement with Irving Berlin along reasonabie 
ia | lines. 

" Q Do I understand then that you decided not to go 
2% | 


forward with those negotiations for the same reason that you 


| 
75 f 
|, @ecided not to go forward with the discussions with Famous? 
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A You mean negotiations with Irving Berlin? 

© Right. 

A Yes. 

Q You testifiec concerning Music Publishers holdin; 


company, Fc, I think it is called in the trade, the 


Warner's; publishing company. Do you remember that testimony} 


sir? 
A Yes, 


Q And you toid us, as I recall ít, that you had 


& meeting with a lir. Lee and Mr. Lee said that he wouid 


recommend the proposal to Mr, Merman Starr, is that right, 


sir? 
A Yes. 
Q I. think you testified further that it was 


reported to you by Mr. Lee that Mr. Starr was considering 


the matter favorably, but Mr. Starr became ill and ultimately. 


died and the matter was never resolved, is that correct? 
A T he matter was never resolved at that tine, 
yes. 
Q Actually, subsequently, sir, you reached a 
verbal agreement with MIC, isn't that right? 


A Yes, I think subsequently we did. 


Q And it was 3M's decision that caused that verbal 
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ngreeme nt not to ripen into a firm agreement, is that not 
correct? 

A I believe sc, yes. 

Q You testified also about some discuss.ons with 
-- think it was Mr. Allen Schulman on behalf of the Richmond 
organization. Do you remember that testimony? 

A Yes. 

Q I think the thrust of the testimony as that 
you were unable to agree on terms? 

A That's correct. 

Q Subsequently, and specifically on or about 


Lecember 20, 1965, did you receive or did your partner Mr, 


Chrenstein receive a letter from Mr. Richmond of the Richmonc 


crganization, of which I sho. you a copy, AX185 for identi- 
fication. 
A I have seen this letter, yes. T assume 
was received by my partner. 
MR. HRUSKA: There is another number too. 
HR. TOPKIS: I: was formerly 3M PX48 for identi- 
fication, and I offer it in evidence, your Honor. 
MR. HRUSKA: No objection, your Honor, 


VHB COURT: All right, received, What exhibit 
number now? 
MR. TOPKIS: It is now AX185 received in 


evidence, 
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Q Mr, Arrow, tubsequent to the receipt cf this 


letter, AX135, you didn't offer any proposal to Mr. Richmond ų 


did you, or 3M didn't? 

A You mean immediately subsequent? Do you mean 
immediately subsequent? 

8 That's right, sir. 

A Immediately subsequent I don't recall. At some 
time we did have additional discussions. 

Did those discussions ripen into an agreement? 
No, 
Was that by rea. ^n of 3M's decision? 

A Well, the number of compositions which the 
Richmond organization secmed to feel we had to include in 
the program was regarded by 3M as being totally unrealistic, 
so if you mean that it is 3M's decision not to accept Mr. 
Richmond's *erms, yes. 

Q Very well. 

THE COURT: It wasn't because of the ASCAP 
license? 
THE WITNESS: Not at that time, your Honor. 

Q You testified about some conversations that you 
had with Mr. Bregman, of the firm of Bregman, Vacco & 
Conn. Do you remember that testimony, Mr. Arrow? 


Yes. 
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o On the basis of your experience, you told Mr. 
Bregman, did you not, that his attitude with respect to 
direct licensing by 3M cid not represent the overall view 
of the muaic publishing industry, is that right? 

A I think that's what I told him, yes, or at 
least that vas the impression I had. I am not surc whether 
I told him, 

Q You testified, I think, on direct, thit Mr. 
Leon Brettler told you that by reason of his signing on 
behalf of Shapiro-Bernstein with 3M, ^e had been regarded 
by somebody or other as a bad boy. Do you remember that test 
mony? 

A Yes, 

Q Nr. Brettler signed with „ou again and again 
and again, isn't that right, or Shapi:o-Bernstein did? 

A Again and again and again” 

Q Yes, sir, th-ee renewals. The original and 
to renewals. 

A If that is what the files indicate, I suppose 
I signed them, 


Q Going back to Frank Music for just a second, 


Mr. Arrow, do I understand that when ciscussions were 


renewed, the discussions that ultimi -cly resulted in your 
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obtaining o license for Frank with reference to the second 
series of tapes, they were renewed at the initiative not 
of 3M, but. of Frank? 

A I don't recali. 

Q Let me see if I can refresh your recollection, 
sir, by reading to you from your deposition at Page 266, 
Line 18: 

"Q What did you say to Mr. Kramer to convince 
him to cortract with 3M after December 28, 1965" <= a.d 
vou answered "I don't think I said very much to him at al- 
By that time it had become apparent that the publishers who 


had licensed 3M to engage in the 90 project were making a 


lot of morey,and I believe Mr. Kramer called me and suggested 


to me that perhaps Frank was misguided in faíling to enter 
intc an acreement with 3M in the first instance, and 
wanted to know what the possibilities were tc turn the clock 


back and try to make a contract with 3M." 


Does that refresh your recollection, sir , that 
that is the way it happened? 
A I believe it did happen that way, yes. 
Q You spoke of there having been ə change in 


the management of one of the companies with which you dealt. 
Actually there had been a number of changes in the years 


since you had your tal es, first talks with reference to 
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direct licensing by 3M, am I not correct? Specifically, 


I have reference to my understanding that Mr. Bregman 


has died. 
A I understand he is dead, yes. 
Q And Mr. Arthur Israel has died? 
A Yes. 
Q And Mr. Ricketts has died? 
ES Yes. 
Q And Mr. Merman Starr has died? 
A Yes. 
Q And Mr. Dreyfus has died? 
A Mx. 7 i 
Q Both Max anå Louis. 
THE COURT: Lreyfus. 
A Dreyfus, yes. 
Q Dre:fus, yes, sir. And I think Mr. Timber lake 


has retired: 

A I don't know. 

Q And Mr. Arnold Maxin no longer wozks for the 
Pig 3, does he? 

A No. 

Q Mr. Arrow, when you sold your first group of the 
700 machines, you being 3M, of course, you sold with those 


machines a 3-year performing rights license for the tapes 
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sold with them, right? 
A Yes. 


Q When you obtained renewals fram the | ublishers 


3 of their oríginal license agfeements with you, those 
x , renewals operated tc license new machines hut not to continue 
7 tha licerses of the old machines, is that corroct? | 
" A That would be correct unless the purchasers cf | 
. the old machines had acquired additional tapes. | 
" Q Referring to the purchaser of an old machine, | 
9 three years after he purchased that machine, he no longer | 
i had a license right? | 
k Unless he had aoG'ired additional tapes. | 
Q Right. But referring to the old tapes he didn't | 


have a license to go on performing those publicly for 


profit? 


A In the absence of anything else the answer would 
be yes, he did not. 
Q Acoording to your understanding, did any of the 


original purchasers of 3M 700 machines obtain licenses for 


the old tapes when their original three-year licenses ex- 
pired? 


A Yes, they did. 


Q To any degree? 
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A Yes, to some degree. 

Q Can you quantify that, sir? 

A It is very difficult to do it, Mr. Topkis, becau 
I don't have information on how many of the old tapes are 
still in usa, but my understanding is that approximately 
a third of the original purchasers have renewed their 
performing rights license. 

THE COURT: How did they go about it? How 
did they do it? 

THE WITNESS: Do you want a narrative? 

TII: COURT: Well, I'd like an example. I don't 
know whether it requires a narrative or what. 

THE WITNESS: Well, 3M contracted with the pub- 
lishers from whom they had originally obtained licenses 
under cerms whereby 3M was able to offer to the original 
purchasers an extension and to collect a fee from these 
original purchasers for the continued use of tapes, and 3M 
passed a portion of that fee onto the proprietors of copy- 
rights. 


THE COURT: It was running à mini-ASCAP opera- 


THE WITNESS: A mini-ASCAP, yes. 


Mr, Arrow, we seem to have turned up two other 
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license agreements between 3M and publishers, and I will 
show you first what we have marked tentatively as AX222 for 
identification. The publisher is Hi-Ti Music Corporation. 
Did you enter into or did 3M enter into an agreement with 
Hi-Ti and is that document a copy of that agreement? 

A I believe 3M entered into several agrcements 
with Wi-Ti, this is a copy of one of the agreements. 

Q Very well, sir. I will show you AX223 o for 


identification which appears to be an agreement dated 


November 5, 1965, between 3M and Milene Music, Inc., and 


I will ask you whether that is a copy of an agreement such 


as I have described? 


A Yes, it is. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


MR. TOPKIS: I offer them both in evidence, your 
Honor. 
THE COURT: Show them to Mr. Hruska, please. 
BAKER: No objection, your Honor. 
COURT : All right, received without objection, 
TOPKIS: We have no further questions. Thank 


you, Mr. Arrow. 


(Exhibits AX222 and AX223 were received in 
evidence.) 
MISS KEARSE: I have no questions of Mr. Arrow. 
MR. BAKER: Your Honor, could we have about ten 
SOUTHERN DISTRICT COURT REPORTERS 
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minutes? 
THE COURT: Let's take a morning recess at 
this time, 
REDIRECT EXAMINATION 
BY MR . BAKER: 

Q Mr. Arrow, you were having some difficulty 
earlier in recalling the date sround which you reached a 
tentative agreement with Paramount-Pamous regarding liceng it: 
of the subsequent series of tapes. I would like to stm 


you 3M PX152 which is a letter from you to Mr, herman 


dated December 29, 1967, and ask you if this refreshes your 


recollection as to the approximate date. 
A Yes. 
Q What was that date? 
A The date of this letter was December 29, 196". 
THE COURT: You are trying to bring to my 
attention the date of something besides the date of the 
letter, I assume. 
MR. BAKER: Yes, your Hcnor, I am trying to 
bring to your attention the date at which they reached 
the tentative agreement with Pax amount-Fanout which was 


referred to earlier, for a subsequent series of tapes, 


THE COURT: Is the date of the tentative agreenent 


the same date as the letter, approximately? 
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THE WITNESS: Probably some time before. 
Q Earlier Mr. Topkis asked you a two-part question 
The first part related to whether you ever told -- were told 
that Herman Starr was considering the 3M proposal favorably 
with respect to licensino the first series of the M700 
cartrídge. I think the letter is a little ambiguous as to 


whether that statement was ever made to you. Were you ever 


told that Mr, Starf was considering the 3M M700 proposal favdr- 


ably? 
I think I was told that he was consideriag it. 
With no indication as to his attitude toward it ; 
The indication was, as well as I car. recall, 
that he was not negativo, but I don't recall the word 
„favorable, being using. 

Q Do you recall approximately when the verbal 
agreement with MPHC was reached with respect to a subsequent 
Series on the M700 cartridge? 

A I think it was probably in late 1967, 

THE COURT: Thir was a verbal agreement ? 
MR. BAKER: He testified earlier they had 
reached a sort of verbal understanding. 
THE COURT: I see. 
Q Mr. Arrow, you also testified I believe that 


Mr. Brettler had signed renewal agreemen t for performance 
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rights with respect to the M700, I believe Mr, Topkis 
stated, "Didn't he sign it again and again and again." 

Was ASCAP licensing performance rights to 
the M700 at that time? 

A No, 

THE COURT: Can I nail tha t down a little bit 
more? I thought I unders tod from the testimony on cross- 
examinaticn that in regar d -- this is Shapiro-Dernstein, 
isn't it, Brottler? 


MR. BAKER: That is correct, your Honor, 


THE COURT: In that case, not necessarily unique, 


but one of those who had consistently renewed, and was still , 
licensed by 3M; is that correct? 

CHE WITNESS: Yes, sir. To clarify the position 
further, ASCAP has never licensed any rights with respect 
to the 700, 

T HE COURT: I understand t ht now, but there 
was some u ncertainty as the result of the last question 
by Mr. Baker as to whether he was trying to emphasize the 
particular period or whether ASCAP had entered into 
whatever license agreement it has entered into, and as I 
understand the situation now, what it amounts to is thet 


Shapiro-Bernstein, for example, entered into a licensing 
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agreement with 3M before ASCAF entered into any agreement 
with 3M, and has continued under the 3M license to do 


the M700 project ever since, even .hough ASCAP has since 


that time entered into an agreemeat with 3M which governs 


the M1200. 
Is that right? 
TIT WITNESS: Yes, Bir. 


THE COURT: Thank you. 
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BY MR. BAKER: 
Q Very briefly, there was scme discussion 
differences between the M700 and the M1200. 
Was the M1200 -- yov said that that was a lesse 


program, is that correct? 


A —9 —— P —  '"P—Ó —ñUüUͤ——— 


A That is correct. 
Q Was the M1200 designed primarily for a different 
type of market than the M700? 


Probably not, although it may have worked out that 


Would you describe the way it worked out? 

Well, the 1200 is really a modification of the 
700 with a larger capacity. So you might say that it is 
designed for larger establishments. But whether you 
would characterize it as a different kind of market or not 
I just don't know. 

Ic has wórked out that the 3M 1200 has only been 
used for leased programs. 

Q You were asked about a number of publishers this 


morning with whom 3M did make arrangements. Among those 


was Consolidated Dorsey Brothers, Hi-ti, Holloway, Joy and 


Pic. 


There was some earlier testimony concerning the 


— — —— —̃ —- . — —————— ————— — — 


relative importance of publishers to 3M. 
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Can you tell me how thosc five publishers compare 
with publishers such as Chappell, MPHC and Paramount-Pamous, 
in terms of 3M's need for music? 

A Can I hear the names again? 
Q The names were Consolidated Dorsey Brothers, Hi-Ti, 
Holloway, Joy and Pic. 

MR. TOPKIS: I am at a loss to understand the ques- 

tion so I object to its form, your Honor. 


THE COURT: Would you repeat the question, Mr. Re- 


(Question read.) 

TH? COURT: I think the question is somewhat ambigu- 
ous. What do you mean by how they compare in terms of 
34's need for music? 

MR. BAKER: Your Honor, I think he testified earlier 
that Chappell was one of the most important publishers which 
they sought, and they offered them I believe it was 200 
songs, and that MPHC was one of tue most important publishers 
they sought, and I believe that there was some testimony that 
TRO was somewhere between Leeds and someone else. 

THE COURT: Uging that sane classification system, 
you want to put it that way? 


MR. BAKER: Yes. 
A Would you like me to take them one at a time or 
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as a group? 

Q Either way. 

THA COURT: Then I advise you to take them as a 
group. 

A Probably the entire group was equivalent to Chap- 
pell's. 

THE COURT: You mean in the volume of usable songs? 
THE WITNESS: Yes, sir, right. 
MR. BAKER: No further questions, your Honor. 
MR. TOPKIS: Just a couple on recross, if I may. 
RECROSS-EXAMINATION 
BY MR. TOPKIS: 

Q Mr. Arrow, on the question of whether it was re- 
ported to you that Mr. Star of MPHC was considwing a direct 
license to 3M or was considering it favorably, I would read 
you from your deposition at page 254, line 9, and ask you 
whether this refreshes your recollection or helps you in 
any way. 


“Q Do you recall the reasons why MPHC did not enter 


into an agreement with 3M? 


"A Yes." 
Q You seem to have gone on. 
"A Mr. Lee'ssupervisor was, as I said before, Mr. 
Star. It was Mr. Star's decision to make. I was advised 
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.by Mr. Lee -hat Mr. Star was considering the subject favor- 
ably. Then he became ill and eventually made no decision 
with respect to this matter and no contract could be con- 
cluded at all.” 

Does that refresh your recollection, sir? 

A The difference between considering a proposal 
favorably and not considering it negatively is, I suppose, 
a distinction. 

I did have the impression from Mr. Lee that we 
would probably make an agreement with MPHC. It is effi- 
cult to recall his exact words. I did have an impression th 
Mr. Star wmld not have turned the arrangement down. 

TRE COURT: I take it that you felt the mere fact 
he was considering it was a favorable sign of sorts? 

"BE WITNESS: Yes, sir. 

THE COURT: That may have been an element of the 
favorable atmosphere? 

THE WITNESS: Yes. I would say that the atmospher 
was favorable. 

Q To your knowledge, was Mr. Star at that time a 
director of ASCAP? 

A I believe he as. 


Q Gcing back for just a moment to Mr. Brettler of 


Shapiro Bernstein, do I understand that Mr. Brettler did 
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2 some market research and reported the results to you? 
4 Q Did you use the market research report that he 


5 made to you in dealing with other publishers? 


6 A No. 

7 MR. TOPKIS: No further questions. 

8 Thank you, Mr. Arrow. 

9 THE COURT: Mr. Arrow, I think you have come to 


| 
3 A Mr. Brettler said he did, yes. 
| 
| 


0 the end of a long, hard road. 
) MR. TOPKIS: Your Honor, before Mr. Arrow leaves, 


2 we have pending the question of all of these license agree- 


3 ments. 
E | MR. HRUSKA: On that, your Honor-- 
5 THE COURT: Pending in what regard, their admis- 


6 sibility? 


TTD 


9 MR. TOPKIS: I offered them. 
8 | THE COURT: 1 know, but we don't need to keep Mr. 
9 Arrow for that. I already stated that I don't know of 


0 any reason why they won't be admitted, but that will be 


2 legal question. 
He has done everything to render them competent. 
MR. TOPKIS: Fine. 


MR. HRUSKA: I would like to ask Mx. Arrow one 


further question, your Honor. 
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REDIRECT EXAMINATION 
BY MR. HRUSKA: 

Q Mr. Arrow, what other than the mport given to you 
that Mr. Star was considering the 3M proposal was your 
basis for believing that the atmosphere was favorable? 

Mr. Lee's approach to the problem. 

Ic was Mr. Star's decision to make? 

That is correct. 

And you based your conclusion of a favorable at- 
mosphere on the fact that Mr. Lee was approaching the prob- 
lem in a non-negative way? 

A I would say Mr. Lee was positive and that wa: 
one of the encouraging factors in the situation. 

MR. HRUSKA: Wo further questions. 

THE COURT: I suggest that you leave the courthouse 
while you have a chance, Mr. Arrow. 

THE WITNESS: Thank you. 

(Witness excused.) 

MR. HRUSXA: Our next witness, your Honor, will 
be Mr. Segelstein of CBS. 


MR. TOPKIS: Your Honor, before we go to Mr. 


Sagelstein could we offer your Honor an interim report on 


our conversations with Miss Preston. They hav: been con- 


ducted by Mr. Gitter and I would ask you to hear what he 
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has to say. 
MR, GITTER: Your Honor, I asked Miss Preston 


how long ic would take to get the records and the informa- IMP 


Ars - 


tion thet Mr. Topkis asked for in the letter. 

She said that some of the information is not in 
the New York office of J. Waltar Thompson. She said some 
of it would be in the Chicago office, the L. A. office, per- 
haps some others. 

In order to gather all the information she said 
it would take about a month. 

I then asked her how long it would ke to gather ( 
only the information in the New York office. 

She said it world take ten business days, and she | | 
said the rcason for that was that they would have to go | alin 
back in the files created prior to 1972, and those were in | . 
daad storage. 

I then asked her how ‘ong it would take to get 
the information by looking only at the files that were 
created in 1972 and she said she thought ít would take 
six to sight business days. 

I told her that I didn't think, therefore, it would 
make much sense for her to cote down at two o'clock, I 
would inform her of your Honor's wishes about the lunch 


hour. 
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THE COURT: The question whether it makes sense 
for her to come down depends, of course,whether that i 
the only subject on which you are going to question her. 
You have to advise me on that. If that is the 
major part of her testimony, that is one thing. If it is 
one out of two or three other subjects, then we can finish 
up this one subject when the time comes. 
MR. TOPKIS: No, that is it, your Honor. I don't 
think I have much of anything else. 


THE COURT: Then I suggest immediately before we 


resune at two o'clock I will see counsel in the robing 


room, we wiil decide how to schedule her appearance and 
under what circumstances. 

MR. TOPKIS: Very well, your Honor. Thank you. 

MR. GITTER: Should I advise her not to come 
at two and await further word? 

THE COURT: Yes. 

All right, Mr. Hruska. 

MR. HRUSKA: Mr. Segelstein. 

THE COURT: Mr. Hruska, what about the Professor? 

MR. HRUSKA: We had thought, of course, that 
Miss Preston would be on today and with other witnesses 
we would occupy the entire day. We did not, if possible, 


want to brenk up Professor Southworth's testimony again. 
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THE COURT: I agree with you. 

MR. " HRUSKA: We were inclined to have in mind 
tomorrow morning. 


THE COURT: That is fine. 


IRWIN SEGELSTEIN, called as a 


witnetsby the Plaintiff, having been first duly sworn, 

testified as follows: 
DIRECT EXAMINATION 
BY MR. HRUSKA: 

Q Mr. Segelstein, what is your present position at 
CBS? 

A Vice president, Program Administration, CBS 
Television Network. 

Q What are your responsibilities in that job? 

A There are three areas of responsibility. First, 
I supervine the operations of the New York Program Depart- 
ment. The gentleman in charge of the New York Program 
Department reports to me, the vice president of New York 
Programs. That covers current programs produced in New 
York, children's programs, the daytime program schedule, 
special programs, mini series, the prime time movies, and 
if I haven't mentioned it, the CBS Late Moveie. 


Q What are mini series? 


A That is a limited series, like Henry the Eighth or 
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the shows you see on the Public Television Masterpiece 
Theatre. 

Q Does that mean that foreign production also comes 
within your area? 

A Yes, as a matter of fact, it does, yes. 

THE COURT: Now that you think of it. 
THE WITNESS: I haven't been in London in a long 
time. 

A In addition, I am responsible for current programs 
onour schedule prime time Bast Coast and West Coast, and 
‘finally, I am involved with program development and program 
planning of the various schedules for the different day 
parts of our schedule. 

Q Waat did you do before coming to CBS? 

A Wall, for 18 years I worked at an advertising 
agency, Benton & Bowles. 

Q Could you briefly outline the jobs that you nad 
at Benton & Bowles and what your responsibilities were in 
those jobs, each such job? 

A I came to Benton & Bowles in 1947, or at least I 
joined the radio department of Benton & Bowles in 1947, 

a job of tremendous responsibility, as a trainee, cleik, 


mimseograph operator, and then in the late 40's, '48, 49, 


I became a production assistant in the early days of 
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television, providing production elements and ordering 
thoso elements for commercials, live commercials, like 
Maxwell House commercials on Mama, and for those shows 
which Benton & Bowles produced in those days, a show 
like Juvenie Jury. 

So I was production assistant in 1947-1919. 

About 1950 I became what today would be called 
the associate producer or line producer of the first net- 
work television daytime serial, which was known as The 
First Hundred Years, and lasted one year, and I did what 
associate producers do. 

I was in charge of production elements and the 
budget of the show. 

Shortly after that I went back to the office in- 


stead of the studio and worked as ths commercial producer 


for Benton & Bowles products, like Prell and Tide and 


Maxwell House Coffee and Instant Coffee and some of the- 
and acted as the commercial producer for film commercials 
which were put on network or local television. 

That takes us to roughly the mid-50's, when I 
became the director of films at Benton & Bowles and ran 
a department which ccordinsted our clients’ commercials 
and films, getting them over to the network or networks, anc 
also bought for and on behalf of these clients syndicated 
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for advertisers like Continental Oil. 
In the late 50's, 1959 perhaps, 1960, I was ap- 


pointed associate programming director in the rac 'o-tele- 


{ 
programs, like, oh, Highway Patrol and Sea Hunt, teint 
t 


vision program department, bv then television-radio program 
department, and was made a vice president of the agency 
shortly thereafter, and my function was to-- well, I was 
the in-house contact for the Procter & Gamble programs, 
the shows that Procter & Gamble bought through Benton & 
Bowles or ware house-produced at Benton & Bowles, and in 
this primarily then was Procter & Gamble's advertising 
acency liaison with the networks program producers, pro- 
gram packagers, and the like, advised them on shows to 
pilot -- In those days advertisers made television pilots- 
and also worked for them on which network prograas to buy. 

Subsequent to that I became the director of 
programming and the vice president in charge of programming 
at Benton & Bowles, in which I performed the same function 
but did it for al! the agency clients, Texaco and Johnson 
Wax. 

And that brings us to CBS. 


Q What was your first job at CBS and when was that? 


* 


1965, did you say? 
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A June 28, I belisve, 1965, I joined CBS as vice 


president, Programs, New York, and was responsible for 


that litany of things I read earlier, the New York programs, 


=e 


the program development in New York, the children's pro- 


grams, the prime time movies, et al. 

Q Program selection and development, too? 

A I am involved in program selection and development 
now, yes. 


Q When did you assume your present position? 


= eee IL 


A In I believe it was July. Certainly the summer 


2T IAM — 


of 1970. 


— 


Q Mr. Segelstein, could you tell us the basic steps 


in the development of network programs? 
A Yes, of course. 
MR. TOPKIS: Can we focus on same particular 
time or are they all the same? 
THE COURT: Let's hear what the witness says. 
A The network program starts with an idea or a 
personality or both. Personality, of course, is much 
more the dominant factor in variety programming or in 
some comedy programming, and the idea, plus the personality, 
if you can find one, is dominant in the development of 
story form and comedy. 


From the idea we ask the writer or the producer, 
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whoever brought the idea, to develop an outline or treat 
ment. If satisfactory, mutually satisfactory, we go on 
to a script and revisions of script. 

Then if it seems promising a pilot film is made. 
Then finally a program becomes a television series on the- 
air. 

Q As someone who participates in selecting programs 
for airing on the CBS TelevisionNetwork, what in vour opini 
are the ingredients which tend to make a program successful? 

A I don't believe that any show, in my opinion, be- 
ccmes a hit without a happy mix or combination of ingredi- 
erts, ard hopefully with those ingrec nts adding up to 
more than the sum of its parts. Except in rare situations, 
it is a total mix of all the creative production elements 
that makes a show work and, of course, a good basíc idea. 

Q And a show that works in the pilot stage, is it 
your experience that that kind of show will continue to 


work in its run for some sustained period of time? 


A Not necessarily. The best pilot I saw just a 


year ago was somethingclled Bridget Loves Bernie and it 
is no longer on the air because it simply never lived up, 
in its writing and in its characterization, to the promise 
Of the pílot. 
A good pilot helps because it teaches you what you 
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did right and what you did wrong, and the producer, once 
the selling is over, can really get down to the serious 
business of evaluation based on the pilot, cast changes, 
et cetera. 

Q Is it possible for you to characterize «his 
commodity 5f a television program in terms of its sturdi- 
ness or its fragility? Is that a judgment you can make? 

M3. TOPKIS: Could I have that question back, 
please? 

THE COURT: Yes. 

(Question read.) 

MR. TOPKIS: Could I have what commodity it is 
which may be either sturdy or fragile? 

THE COURT: I take it you are talking about a 
network program? 

MR. HRUSKA: Yes, your Honor. 

THE COURT: And one of a series I presume, too. 
Obviously one program doesn't have particular endurance. 


MR. HRUSKA: Yes, your Honor, of course. 


A Well, I think until you get the right combination 


of elements we are dealing with a very fragile mix of 
things. I am not even sure that you can predict sturdiness 
without week-to-week attention. It is indeed a week-tc~ 
week job of putting shows together. 
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How important to this mix is the music element? 

MR. TOPKIS: If your Honor plezse, do we have 
to spend *'me on this? CBS has been spending millions 
for music for years. I would thínk that establishes that 
it has some importance. 

THE COURT: Well, obviously it has importance. 
T take it that is going to be demonstrated. 

Let me hear what Mr. Segelstein has to say. 
I don't suppose it will take long. 

A I think music is very important. It is quite 
obvious, of course, in variety programs, there is no 
show without the songs, without music for the dancing. 

It is terribly important in story and film 
programs, motion pictures, to set mood or time or even 
for comedy you do rim shots for jokes, you have play-off 


music and play-on music and the music does-- the eerie 


music in Spellbound. 


If you saw the wall-to-wall music of Lassie-- 
beccuse there is no dialogue unfortunately when Lassie is 
on the screen, and really the suspense of a Hitchcock pic- 
ture without music-- next time you go to see a movie see 
if you can tune out the music and see how effective it is. 

I think the music is terribly important. 

Q What about the objectives of program development 
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and selections? What in your opinion are the factors 


which make a network schedule successful? 


l 


A Talented schedulers. A schedule is really a i 


very sophisticated -- setting a schedule is a very sophisti-; 


cated, complicated process. It takes u« a very long | 
time. | 

First, we deal with a total - let's take a prime 
time schedule-- balance - so that there are musíc, variety, 
comedy, drama, melodrama, et cetera; then there is the 
attempt to get the right show in the right time períod. 

We try to construct nights of the week; shows 
are not scheduled individually; and there is a very serious 
attempt to try to get compatible programming fol:.owing 
one another in terms of audience flow or audience composi- 
tion with respect to our own programs, and with respect to 
our c-apetition. 

I think it will make it clearer if I uso an 
illustration. On Monday night ABC schedules football. 

THE COURT: Schedules what? 

THE WITNESS: Football, National Footbali -- pro- 
fessional football from nine to eleven Eastern Time. 

We schedule Lucy and we will this fall schedule 
Dick Van Dyke and Medical Center, because we fee. that 


football has a great deal of masculine appeal and that 
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these shows have woman's appeal; and so we thin) this 
is effective counter-programming and a choice fo- the 


audience. 


Comedies are frequently scheduled in blccks so 


that the people who enjoy comedy will have cne ccmedy 


follow another. 

We hope we can schedule so that we don't. have three 
story forms although that does happen in a time period 
but that the viewer will have a choice? 

As I said we try to balance the evening so that 
there is a flow from one show to the lead-in to the lead- 
out to the show that follows it, and finally we try to 
inject into a schedule each season some freshness or 
innovation or new programs so that it represents some sort 
of a re-seeding for the future. for next year's schedule 


and the year after. 


Q Do you try to give those new programs the benefit 
of the audience of a more established program? 

A Whenever we can, and if we don't do it theproducers 
remind us to. The Newhart Show, Sob Newhart last year 
was between Mary Tyler Moore on Saturday night and 1 believe 
it was then Mission Impossible - it is now Carol Burnett, 
as that is a hammock position, at least we consider it a 


hammock position. 
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THE COURT: What kind of position? 

THE WITNESS: Hammock position, which, where a 
new show would have the benefit of a lead-in and a lead-out 
for sampling, audience sampling, and that is a very common 
technique. 

Q You mentioned program balance in the schedule. 

Are there any cyclical trends in programming? 

I think there are trends in all -- 

Q In types of programming, -- 

A I think there are trends, t:ere have been trends 
in the entertainment business. Right now there are two 
westeras on television, Gunsmoke and Kung Fu, if that is 
a western. And it was not tco many years ago when every- 
body said there were 15 westerns. 

We have a situation, the converse, where there is 
quite a bit of serious concern about the number of police 
action melodrama programs on the air,when there were not 
that many we built it to what may be a peak. 

I hink variety shows are probably close to the 
bottom. As recently as 1968 or 1969 there were 15 network 
variety shows in the days of Red Skelton and Gleason und 
Hollywood Palace and what have you, end now there are just 
four or five; so I think that cycles -- there is a cycle 
there, too. There are trends and cycles, i believe, yes. 
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Q Do you believe that there will be an upswing in 
the number of musical variety programs on the network tele- 
vision in general and CTN in particular? 

A I think there will be. At least we are working 
very hard trying to develop shows for the variety form. 
We have two variety shows scheduled, and we would like more 
for balance; and we have a number of special pilots in 
the works, but I suppose if there had not been a Writers 
Guild strike this summer we wouldhave scheduled variety 
try-outs, summer replacement progremming. We had some 
on the boards. 

Q Are any efforts being made to find the talent 
that can sustain musical variety programs? 

^ Constantly. I think we have - the department 
is keeping in touch with what goes on in the world of 
entertainment, variety, music, what have you, and visits. 
A lot of money is expended in visits to clubs or concerts; 
so there is a -- and of courae I think the agents are | 
all over us with variety rossibilities. There is quite 
a bit of effort e acted to ic. 


Q I'd iike coshow you, Mm. Segelstein, a set of 


exhibits that were previously marked as PX 541 through 544 | 


for identification. 
A I have a 540 here. 
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2 Q All right. 

3 I see youare right. 540 to 544 for identifica- | 

4 tion. | 

5 Could you identify those exhibits? i 

6 THE COURT: As a group or singly? | 
- 7 MR. HRUSKA: I believe this could be down as a | 

8 group to save time, your Honor. | 

9 MR. TOPKIS: They have already been identified 

10 and received. 


n MR. HRUSKA: No. 


12 THE COURT They have been marked for icentifica- | > 
13 tion. They haven't actually been identified. 
14 MR. HRUSKA: They were marked for identification. , 
15 They were shown to Mr. Sipes. Miss Kearse pointed out 
% Mr. Sipes was not a member of the program department and | 
7 therefore -- | 
18 THE COURT: He didn't know what they were. | 
9 un. HRUSKA: Yes. | 
?0 i Q Do you know what they are, Mr. Segelstein? 

21 A These are night time program schedules and day | 
2 time -- well, they are program schedules of various day | 
2 parts for various years which are released by the program | 
M department or a member of the program departzent to a | 
25' routing list. ; | 
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How big is that list? Approximately? 

A 1800 people, I believe. 

THE COURT: What kind of a list did you call it? 
THE WITNESS: A routing list. 

THE COURT:  R-o-u-t-i-n-g? 

THE WITNESS: Nou 

A Yes, they are various day parts, and -- 

Q Are these put out ín the ordinary course of busi- 
ness by CBS Programming Department? 

R Yes, a member of our department whose area is 
program services, director of program services, makes up 
Schedules for each of the various parts of our schedule 
periodically, updating them as there are changes or what 
have you. 

MR. HRUSKA: I would offer PX 540 through 544 
into eviderce. 

MR. TOPKIS: I will bow to Miss Kearse. If she 
is happy, I am. 

MISS KEARSE: I have no objec*ira. 

THE COURT: All right, the atmosphere is favorable. 

(PX 540 to 544 inclusive received in evidence.) 

THE COURT: Are we going tc talk about them? 

MR. HRUSKA: No. 


THE COURT: Then I will return «y copies. 
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Q Now I would like to si-w you, Mr. Sege:stein, 

PX 545 through PX 549 for identification. 
Could you identify those? 

A These are the — of the schedules we saw 
before except these are for specials, and interruptions of | 
regular programming. 

Q Are these also routed by the program department 
to approximately 1800 people? 

P. Yes, it is the same distribution list. It goes 
to al) the departments of the television network, the 
sales, and the program practices, and the financial, and 
the operational, et cetera, and to a certain number of 
outside advertisers and agencies. 

MR. HRUSKA: I offer them in evidence, your Honor. 

THE COURT: I take it there is no objection? 

All right. Received. 

(PX 545 through 549 inclusive received in 
evidence.) 

Q Mr. Segelstein, do you know how music is licensed 
for performance on CTN programs? 

A It is licensed on an annual fee basis from PSCA? 
and BMI. 


Q Have you ever heard of the term "blanket license"? 


A Yes; blanket license. 
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Q I would like you to assume that the CBS Televisi-^- 
Network were to cancel its ASCAP and BMI blanket licens. 
and have no licenses from ASCAP and BMI; 

Assume further that the NBC and the ABC Television 
Networks retained their ASCAP and BMI licenses; 

Assume further that CBS“ cancelation, CTN'& 
cencelation of its ASCAP and BMI 1 censes has the effect. 
of reducing to some extent, say from 10 to 20 per cent, 
the availability of musical compositions which program 
producers want to use. 

What effect do you believe that that condition 
would have on CTN programs? 

MR. TOPKIS: I object, your Honor. They hypotheti- 
cal is all right but wild guessowrk -- how can anybody 
possibly know? 

THE COURT: I don't know wi^ther he can know. 

We will know he can't. Have ar opinion he may and 
whether it is weighty will have to be seen. 

MISS .XEARSE: There is also no support in the 
record, your Honor, for the third assumption that Mr. 
^ruska is asking the witness to make. 

TPE COURT: I don't know where the 10 to 20 
per ce»: figure comes from. He can assume scme reduction. 

MR. TOPKIS: That is what prompted me to cali it 
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HRUSKA: The question is as to whether or rot | 
there would be a reduction in the availability of music 
the program producers want to use in the event of a CTN 
bypass which is of course one of the core issues in this 
case,and X believe that if we were to try to argue now, 
your Honor, as co whether or not the entire record as it 
has been compiled up to now demonstrates that proposition, 
we would be arguing whether or not there ought to be a 
judgment entered in this lawsuit. 

THE COURT: I think what we need tc do at the 
present time is to-- well, I will allow the quest’ 1 to 
be answered, 


I share sase skepticism as to what the importance 


of the answer will be but let's see what Mr. Sagelsteín has 


to say. 
A I wonder if I might have the question back. 

THE COURT: Yes. 

The question is, if CTN canceled its ASCAP li- 
cense and had no ASCAP license, ^r ‘BMI liceree whereas 
NBC and ABC continued on the present situation, and as a 
result of CTN's canceling its license, about 10 to 20 
per cent of the wusis that you wanted to use was not 


aveilable, what effect do you believe that would have on 
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‘i's production? 

MR. SNA: Programs. 

THE COURT: Programs. 

A I think it can only have an adverse effect. Any 
time a producer has to settle for something less than 
whatever the percentage he desires, it can only have an 
adverse e on the program. 

THE COURT: 1 don't think anybody here vould 
quarrel with you that given the assumptions that you were 
given that it would have an adverse effect. 

Do you think you can be any more spe- 
cific than that? In what way and to what degree? 

A In my opinion on several programs it could have 
a very serious effect. 

THE COURT: Can you givs us an example? At least 
the type of program. 

A Well, if I could-- if on Wednesday evening Sonny 
and Cher at eight o'clock had to seriously cut back or make 
judgments about music that were less than the best judg- 
ment, pick songs and lose tham because they were unavail- 
able, then I think the Sonny and Cher Show, and incidentall 


that is our lead-in show, so ít is more than Sonny and 


Cher we are talking about, but our lead-in show could 


be seriously hurt. 
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I think if Ed Sullivan invited the Beatles to 
come on his program and it turned out that 10 to 20 per 
cent represented the songs that were the Beatles', tha. 
that is a seríous matter and could make a very difficult 
situation, or Tiptoe Through The Tulips-- 
THE COURT: That particular example of the 
Beatles turned out wrong. I think it wouldn't be so 
tough because you could probably get the permission of 
the Beaties themselves, couldn't you, under those cir- 
cumstances? 
THE WITNESS: Perhaps so. 
THE COURT: But anyway -- 
Q What impact would there be on performers or 


producers under these circumstances? 


A If a performer wanted to sing a song, as ris or 


her first choice, or a production number was devised for 
a dancer with a certain number and it became unavailable 
and I chin“ we wouldhave a very unhappy performer, and i 
think if that happens often enough, performers will not 
come back to Sonny and Cher if they can get work in vegas 
or in films or on Dean Martin, so I think it has a -- 


could have a domino effect of more than an individual pro- 
gram. 


What I am really saying is that if something 
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like this affects the atmosphere or the climate or the 


happy life which we hope our artists live they are just 


i 
i 
f 
| 
! 
i 
! 
i 


not going to come to CBS. They will go to NBC or they wil. 
go to Vegas or they will go to some place else. : 
THE COURT: I take it then you don't recommend 
that CTH cancel its license unless NBC and ABC do it. 
THE WITNESS: I think that would be a disadvantage 
question. 
Q I guess you have implied this before but let me 
make it crystal clear on the record. 


Would these factors that you just alluded to, hsve: 


i 
| 
| 
amy effect on the current network schedule of programs as | 
opposed to individual programs? 
A You mean the reference to Sonny and Cher? | 
Q Well, the reference to Sonny and Cher and what you. | 
referred to as the climate or the environment. 
A Well, I guess Sonny ard Cher I think is particalerly 
sicnificant. If Sonny and Cher becomes hurt by unavailabili-: 
of music, by inability to do the show to its maximum in 
that particular night, which is a practical consideration, 
it is not a speculative thing, Sonny and Cher is the lead- 
in for a new program, for a program in a nertime period, and 
we depend on Bonny and Cher to deliver an audience to it, 


| because the uniqueness aspect of Wednesday night is that 
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ABC and NBC both have 90 minute programs starting at 8:30. 
If Sonny and Cher does not hold .the audience untíl nine 
o'clock,if it deteriorates in quality and people sample 
it -- people turn awey, then at nine o'clock we will have 
no lead-in for the nine o'clock program, and indeed the ten 
c'clock program; so I am concerned about a whole night. 

THE COURT: So if the keystone is weakened the 
whole arch can fall, is that right? 

THE WITNESS: I think it is quite possible, yes. 

Q In your experience, Mr. Segelstein, how readily can 


you recoup from failure in a particular time period? 
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MR. TOPKIS: Your Honor, really. 
THE COURT: I don't think we need that, Mr. 
Hruska., I am prepared to believe that if you suffer severe 
injury of that kind, it would be meaningful. I don't know 


that -- it may take a few minutes only. 


—— E — ——  — 


MR. HRUSKA: 1 think ít will, ycur Honor, yes. 


^ — 


Just reelly what I want to get from Mr. Segelst.in is how 


meaningful it ís in terms of -- 

T HE COURT: Let's do it very briefly. 

MR, HRUSKA: All right. 

THE WITNESS: It is very difficult to recoup. 
Without belaboring it, Saturday night, 9:30, ABC's 
telecast Hollywood Palace, and for reasons best known to 
them they needed that show elsewhere in the schedule and 
moved it out and I don't think they have recovered yet. 


Now just so we are impartia’, we had the same 


situation on Friday night in the kickoff time period where 


Wild West was the last hit, we had there. We have been 
trying ever since with God knows how many shows, to try to 
rebuild that time period. 
Q Why does this happen? 
THE COURT: Because we all get used to locking 
at the programs we like. 


A I think what happens is if a show -- it is 
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precisely that, your Honor. There is a habit pattern that 
sets up, and when some show is removed or weakens, then you 
start to sample the sl. % across the street, some of 

which are freque ntly cere, and a habit pattern builds up 
for that one and you may to wait for the end of the 
live cycle before you can make a dent. God knows Bonanza 
was ^ terrible problem for CTN Sunday night at 9:00 

o'clock for many, many years. 

Q I had previously asked you to make certain" 
assumptions regarding the 10 to 20 per cent reduction, etc. 
I would like you to continue under those assumptions 
for this question: 

How in your opinion would that condition affect 
the cost of program development? 

A Well, if we assume that programs deteriorate 
then we must assume for the future we have to replace 
them. We have to nave backup programs. 

We work on a rate of about three and a half 


pilots to -- 


THE COURT; Three and a half what? 


THE WITNESS: Three to four pilot films for each 
series that we intend to put on the aír, so that the cost 


of program development is exponential with respect to the 
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! cross 


series that you need to replace, and Scripts leading to 


3 those pilots. 


So that you can reach a sítuation -- of coursc 
5 there is a program mortality on the air -- fatality is very 
$ high, three to one of new series going on the air for new 
7 series making it. In effect, then your program development 5 
° costs just skyrocket, and someone once described it as like 
? digging yourself into the ground. 
10 MR. HRUSKA: I have no further questions of 
" this witness. ! 
" MR. TOPKIS: Just a few, if I may, Mr. Segclstein, 
" CROS8-EXAMINATION 
"| mv MR. TOPKIS: 
" Q Do I understan^ ‘rom you that in setting up an 
^ evening's programing, you try to hold your audience from 

- o 
, one program to another? 5 
" A Yes. 
" Q The idea is to have one program build an audience 
» which t^e ensuing program will hold and perhaps build so that | 
> " the third program will do fine also, is that it? 
2 A Hopefully. 
i * Q You testified, I think, that you were !»oking 

2 forward to increased use of variety proc ‘ams on CTN. i 
25 A Yes, I did. | 
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Q In point of fat, though, for next year 


you have one fewer variety show scheduled than this year, 


isn't that right? 
A That's correct, than we had this past season. 
Q Right. 
Yes, 
This past season you have had three? 
Correct. 
Next vear you are scheduling two? 
Correct. 

Q Ac » matter of fact, Ar. Segelstein, all that 
you have been talking about about how these programs would 
be hurt if they had 10 or 20 per cent less music available 
to them or whatever that assumption was, that applies to 
variety programs, doesn't it? 

THE COURT: You men only. 
MR. TOPKIS: Yes. 

A I think it applios particularly to variety 
programs, but I don't know necessarily that it applies jaly 
to variety programs. 

Q Let's take a situation comedy. Y ov name one, 


if you will, 


A Okay. 


SOUTHERN DISTRICY COURT REPORTERS 
UNITED STATES COURT HOUSE 


mbb-5 Segelstein-cross 2034 

Q All right, I tell you what. I will name one. 
Let's talk about Lassie, because that is one, God save me, 

I remember. Let us -- 

THE COURT: You mean to say that is a comedy? 

MR, TOPKIS: No, only to those wit a broad 
sense of humor. 

It is one of the few television shows I am 
intimately familiar with. 

Q Do I understand you to say that if for some 
reas.n or other you couldn't reach a deal with whoever it 
"as who wrote the immortal music that serves as background 
theme for Lassie, you would have a terrible problem in 
finding someone of approximately equal talent to write 
music for the show? 

A well, nothaving selected that perso:.ılly, I 
really don't know. Perhaps he was the best dog music MAE 
in the business. I don't really think it might be quite ! 
so critical there as it might be with Carol Burnett or 


Dean Martin, if that is what you are trying to get me t 


H 
aeu T IESU SE RET A SSSI pee 


Say. 


— 2 


Q So really the only point where it could eve. 


be perceivably critical would be in connection with variety 
s*ows, isn't that right? 


Ee ee 


! 
| 
| 
A I don't know what you mean by "perceiv:*ly 
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oritical*. 

Q Well, we are engaging in guesswork and I am 
asking you for your best guess. 

A I think there are dramatic series where 
inability,or specials -- an inability to get the -- 
the producer finds it unable to get what he desires 
a problem. I don't know. 

Q But you really have no idea? 

A No, I couldn't quantify it for you, no. 


Q And you can't think of any situation where, in 


your experience, a particular program was prejudiced because | 


one composer turned out to be unavailable for that program 
and the producer had to hire another one? 
i THE COURT: Has it happened? 

MR. TOPKIS: What? 

THE COURT: Are ycu asking him if he can think 
of a program for the future? 

MR. TOPKIS: No, where it has happened. 

I don't recall one. 

I didn't think so. 

THE COURT: But I am correct in understanding 


they have been able to get all the music they wanted up 
to now, isn't that correct? 


MR. TOPKIS: They haven't been able to get ali 
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the composers they wanted. My question was about com- 
posers, you noticed, your Honor. I wasn't asking hia 
about music because -- 

THE COURT: No, I know. You mean some people | 
whose music would not be available through ASCAP or BMI? 

MR. TOPK{S: No, most of the music that is on the 
air today is specialiy composed for the particular program. | 

T HE COURT: You are talking about that. All | 
right. 2 

MR. TOPKIS: That is right, all the music for : 
situation comedies, for dramatic series, for films and 
so on, they are talking all the tire about those two 
miserable variety shows. That is not what is on —: 
your Honor. 

MR. IHRUSKA: Your Honor, we are now in an area 
I believe of oral argument. I know that a couple of thinuz | 
Mr. Topkis sa 4 I would siagree with, certainly his 
quantities 

THE COURT: I will give you time for — 
but what I am trying to clarify at the moment is the kind 


of music that Mr. Topkis was questioning Mr. Segelstein 


about. You understood, did you not, that he was talking 


about newly composed music, not music that you hes available: 
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from the licensii.j organizations? 
THE WITNESS: Yes, I understood him to be talking 
about the unavailability of the composcr. | 
Q Let me ask the question perhaps in this quanti- 
fiable fashion, Mr. Segelstein. Would you say that the 


composer of the background music for Lassie was more or 


less replaceable than the lead performer? i 
A There were 18 'assies. 
MR. TOPKIS: In my recollection it was tie c £53 

Some people may have had eyes for June Lockhart, but -- 
THE WITNESS: There were 18 Lassies, so I don“ 
know whether he was more or less replaceable than the 
i 
composer and I think perhaps -- I really am not familiar with 
Lassie. It was just about going off the schedule as I 


joined CBS and I really don't hold myself up as an expert. 


Q I understood you to say that you would expect cha 


to some degree which you couldn't quantify, the loss of 
availability of music would be prejudicial to a producer 


and to a program, right? 


A Yes, I think I saidthat more than somewhat. 
Q I take it that the conclusion that would flow 
from that would be that the ideal situation or the best [C^ 
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possible situation would be that wh. in the producer had 
available to him all the music that he wanted to use and 


all he had to do was choose it, is that right? 


— ——— — 


A It is ideal from the point of to get an abstract 


sense, yes, in some respects, I suppose there are more ideal 
situations. | 


Q That would be the best way of maximizing pro~ 


duction values, performance values, isn't that ríght? 


A No, I don't believe that I agree with that. 
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You want some limitation? 


A There are things bet! than that, and that 


would be, I think, the producer having the ability to control 


t 


the use of music within his own budget, 
In other words, in addition to having the 
total availability, which I think is quite desirable, yes, 
absolutely, I think if within his own coatrol he wes able 
to use music as a flexible elemnt within his budget, he 
could then balance all the production elements inthe most 
favorable way for any individual episode or any individual 
program, 
Q Have you by any chance read any the deposit iors 
in this case in preparation for your testimon,? ' 
A No, X am afraid I haven't. 
Q Any of the trial testimony? 
A No, sir. 
MR, TOPKIS: No further questions. Thar: you, 
Mr.Segeilsteíiín. 
THE COURT: Any questions, Miss Kearse? 


MISS KEARSE: May I have just a momenxc, your 


THE COURT: Surely. 


(Pause.) 
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CROSS-EXAMINATION 
BY MISS KEARSE: 

Q Mr. Segelstein, on you tell us what percentage 
of CTN programs -~ and by "programs" I mean individual 
episodes -- can you tell us what percentage of CTN programs | 
use music that is not specially created for the procram? | 


A No, I can't. I am sorry. I don't know. 


^ 
1LZÜRfITEI M 


Q Do you have any idea at all? 


No. 
MISS WAR I have no further questions. 
MR. HRUSKA: No redirect, your Honor. 
We ca excuse Mr. Segelstein. 
BY THE COURT: 
Q In answering Mr. Topkis about the importance 
of having available all types of music or as much music 4s yôu 
wanted to,you added that it would be even a better situa- 
tion if the producer could control his budget on music 
cost, am I correct? 


A Yes. 


"| 
I 
] 
4 
a 
| 
| 
a| 


N 


Q What was it that prompted you to make that 


suggestion and where have you become acquainted with that 


B S 


concept? You were asked by Mr. Topkis if you real the 


* 


depositions or if you read testimony. Tou haven't. Where 
did you get the idea? 


x 
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A I had some conversations about what was at 


stake with Don Sipes and with Mr. Hruska. 


Q So you felt that that was implied in the situa- 
tion here in your expressing your opinion about it, is that 
right? 

A Yes. 

How much thought haveyou given to that questicn? | 


Well, since it first came up, quite a bit, I 


What do you mean by that? 
Oh, perhaps a month ago or so. For example, I 
have talked with -- on at least one occasions, with a 
variety producer about his opinion. As a matter of fact, 
with two of them, now that I think of it. And so although 
. it is not a voluminous sample, I did get a feeling. 
Q But their reactions have helped to shape your 
view in the matter, is that it? 
A Yes. 
THE COURT: All right. 
MR. TOPKIS: Could I just ask a question. 
RECROSS-EXAMINATION 
BY MR. TOPKIS: 


Q These one or two variety producers you spoke 


with, was one of them Mr. Víncent? 
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A Yes, it was. $ 
Q Was another Mr. Wright? | 
A Yes. 

Q By any chance, were there three and was the 


thir d Mr. Sunga? 
A No. 
Q How did you miss him? 
MR. TOPKIS: No further questions, your Honor. 
THE COURT: A]l right. Thank you very nuch, 
Mr. Segelstein. 
(Witness excused.) 
M'. HRUSKA: Your Honor, I should say right now 
we do not have arothor witness waiting at this moment. 
We will have a witness here at two o'clock. 
THE COURT: All right. 
i 
MR. HRUSKA: Assuming your Honor wishes to 
commence at two o'clock. 
THE COUIT: Yes, I do. 


MR. HRUSKA: With Miss Preston pulled out of 


to call Professor Southworth tomorrow morning, I believe 


we could have him here thís afternoon to follow the first 


witness in the afternoon. 
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THE COURT: That would be fine with me. Is he 


coming up from Virginia? 
MR. HRUSKA: No, he is now here. 


THE COURT: All right. I would like ic ger was 


= 


testimony. 
TOPKIS: Who are we going to hav- then this 
afternoon? 
COURT: Professor Southworth after the firs- 
witness. 
MR.  HRUSKA: We will be calling Mr. Poklitar, 
as I had previously advised counsel for defendants. 
THE COURT: I heard his name enough so that I 
assumed that he would be coming sooner or later. 
All right. We are adjourned until two o'clock. 


(Luncheon recess.) 


— —— — — 
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